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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 4A 


CHAS. KURZ & CO., Owners of the 


| 
| 
| 
| 
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| S.S. BENNINGTON š 

| Petitioner, + 79 Civil 

| and t PETITIC TO CONFIRM 
| ARBI N 


INION OIL COMPANY OF CALIFORNIA 


z 

: 

am | 
° 
O 
> 
> 
2 


| 
| Respondent. 


| 
| The Petition of CHAS. KURZ & CO., respectfully states to 


this Court as follows: 
I 
| 1. Petitioner, pursuant to the provisions of Section 9 
of the U.S. Arbitration Act, 9 U.S.C. §9, seeks to ccnfirm an 
arbitration award relating to disputes which has arisen under 
a maritime contract. | 
| 
| 2. Petitioner owner ወደ the S.S. BENNINGTON entered into 
i 
a contract of time charter party August 27, 1968, with Respondent, 
. Union Oil Company of California, as charterer. The said time 
| charter party contained an arbitration clause providing for 
arbitration of any and all differens arising out of the charter 
party in New Yor before a board of three persons. The said | 
arbitration clause also provided that the decision of any two of ' 
the three arbitrators on any point or points shall be final and 
' that judgment could be entered upon any Award made thereunder in | 
' any court having jurisdiction. The full text of Clause 49 is 
; attached hereto as Exhibit "A". 
| 3. A dispute arosa between the parties concerning | 


, 


, Petitioner's claim that while the S.S. BENNINGTON was operating 


| 


pursuant to the charter, it was damaged by reason of the wrongful 


| 


i direction of the charterers to proceed to an unsafe loading berth 


and port, at Drift River Terminal, Cook Inlet, Alaska, and that 


j] 
T | 
I OA | 
, the said loading platform was not it and proper pl for the 
| | 
ሙ ` E] " ` ` r `. tY ١ 1 i 
safe loading and mooring ot the S.S. BENNINGTON, and that the 
| | 
» I 
platform's personnel were incompetent and negligent and failed to | 
| | 
| | 
| give proper directions and information as to existing weather condi- 
I l 
| 
tions, and that the port and loading berth did not have proper | 
I 
I 
i ! 1 ; ! | 
aids to navigation, all of which were in breach at the safe port, ! 
| | 
safe berth warranty of the charter. | 
| I 
| Pet | ner made demand upon Respondent for arbitration | 
|| | 
| | 
and a panel ( hree arbitrators was appcinted as provided for 


in the arbitration agreement. On February 5, 1973 attorneys for 
both Petitioner and Respondent entered into a Submission Agreement, 
submitting the disputes between the parties to arbitration pursuant 
to the arbitration agreement contained in the charter party. The 
said Submission Agreement provided that the decision and Award d i 
Arbitrators, or of any two thereof, shall be final and binding 
upon the parties hereto and may be made as order of any court of 
competent jurisdiction. Agreement is attached hereto as Exhibit B. 
| 5. The arbitrators held three hearings, heard two ! 
live witnesses, and reviewed the deposition of one other witness 
as well as numerous documents in evidence. Petitioner and Res- 
pondent appeared and participated in the said proceedings. There- 


after, the arbitrators rendered an Award in writing, dated May 20, ' 


1975. A copy thereof is attached hereto as Exhibit C. | 
| 
| 6. As disclosed in Exhibit C, a majority of the | 


arbitrators held that there was a violation of the safe Berth i 
|! | 
| Claus. in the charter, as a result of the charterer's direction | 


| 
| i + 


; of the vessel to Cook Inlet at Drift River, Alaska in the winter, | 


` when it was obvious the vessel would encounter ice and the charterer 
| i 
| must have known it, and a breach of the charter by the Respondent, 

which entitled the Petitioner to recover for the damages inflicted | 


upon its vessel, while it was moored at the loading platform and 


upon its return therefrom, plus interest, at the rate of 5 
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per annum from March 29, 1969 to February 15 


the Arbitrators ordered each side to pay its 
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| 

| and the cost of the stenographic record is to be divided equally 
between them. Arbitrators fixed their fees in the amount of 
$4,000 each, with each party to pay $2,000 to each of the three 


arbitrators. 


| 7. Petitioner, having been granted an Award agains- 
1 
! 
Respondent as aforesaid, seeks confirmation thereof bv this ! 


Court and entry of judgment thereon. 

WHEREFORE, Petitioner respectfully prays, that this 
Court, pursuant to the provisions of Section 9 of the United 
States Arbitration Act, enter an Order herein confirming the 


aforesaid Award of the arbitrators, and that it 


ər 


Girect therein 
that judgment be entered in accordance ‘vith said Award. 

| Petitioner further prays that it be allowed the costs 
of this proceeding. 


Dated: New York, New York ! 
June 6, 1975 ° 


| | 
x | 
mI CHAS. KURZ & CO. | ‘ 
| | 
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እ Member of the Firm 
Kirlin, Campbell & Keating 
| Attorneys for Petitioner 

| 120 Broadway 

i New York, New York 10005 

| 732-5520 
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MENDES & MOUNT 
| Attorneys for Respondent 
27 William Street 
New York, New York 10005 
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EXK/S(T A 


MCL MAN (N-A? 


> 


T2224 


between 


"SAG wee S. A n 
CHAS., KUTZ & CO., as Owners o? tho 
"Y qoe Parse ^M 

u.s. Liver dial, 1 


5 We é . At . 
mera ++ (In RSS 0 a HADI PA eS ባም መን 
U) ፈ/.ነ OTL COMPANY ox CALIFORNIA, 1 
83 Cnarterers, 


and : SUB STSS ION | 
| 
| 


Pursuant to Time Charter Party LE 
dated Auzust 27, 1958, 3 : NM LAS 


ነመ) مم‎ ር 


wH EARTUVAS, a certain Cherter Party vas entered into 
between CHAS, XURZ & CO as Owners of the S.S., BEININCGTON, 
and UNION OIL COMPANY OF CALIFOCRIIA, c5 Charterers, dated 
August 23, 1959; and 

VITIPEAS, certain cisputes have arisen during the 
performance cf the cforesaid Charter Party, and the aforccaid 
Charter Party provides that ‘any and all differences and clsyuter 
whatsoever nature” shall be put to arbitration in the City 
of New York before a board of tnree persons; and 

WHERIAS, Owners have appoint:d Arthur E, Perris, Esq 
as thei Arvditrator, end Charterers nave appointed Capta ' 


George T. Stax, as their Arbit ir, and the two Arbitrotors 


*t1 


so nencdhaving appointed John H. Reynolds, as the third 


Arbitrator: 


NOW, THEREFORE, the parties hercto egre? to subnit the 


following disputes to the ebove panel for determination, 


and award: | 


l. Owners contend and Cherterers deny that the vessel | 
BENNINGTON while operating pursuant to the Charter was 05559 0 


by reason of the wrongful direction of the Charterers to proceeG 


PIS y 
II ማሪ/ፖ ረ 


94 
, 


to nn unsafe ጊ65ዌ!በ= berth and port 


2 


Coox Inlet, Alaska, 


nt Drift River Terzinal, | 


نا - 


ይ, Owners contend end Cnartcerevs Ceny that, tne losing! 


berth and port was unsoro and {moroper, cnd the un:s2e 5344551243 


ይ) The loading plettors was nos fit ane proper "or th 


care loading and Morin: of the 8,2 E O BL e rie Lf 


platcorn personnel were incocoetent and 


negligent and filed to give prover directions and infornctian 


£8 to existing weetier conditions; 
i» ምጫ ም 2d. መው 1 ሥ,ዶ፡፡ ሩገ . P ° a 5 
<J ፊሮ por? and ivading berth did not nave proper 


atás to navlertians 


ሣገፀህዝህለሃ AdOD ANO 


6) Owners reserve their Aight to cleta staer erficten-: 


cios, ! 


3. Oun:rs canting and Caarterers éeny taut tae dacaces 
Sustained dy the vescel Owners, amount to 5221, .ር21.,:22,ሂ-3%5 interest 

& it 12 uncerzt22ó and agresd toeg the Zeus of the 
Arbitrators and the expenses of the zrbivrozion ) 15211501452+ steno= 
grepnic reporter cherces) cay, in thu dicorctica 97 the Arbizrf2- 
tors, Se nusrórd ta full ይር25ጣ55 either perty or divierd betwee 


of the Arbttzatori, or of any two thereof, shall be final and i 
binding upon the perties hereto end noy be mece nn order o2 i 


any court cf cocpctent jurisdiction, 


IN WITNESS “HEREOF, Owners and Cnhertercrs have 
cevseé this agreement to be cigned by their attorneys. 


Datod, New York, Hew York, 
Fobrusry 5” , 1973. CHAE, KURZ & CO., 
By EIGIN y CAXPSZLL & KEATING, 
87 መሪያ ሆራ መሪር” 
ል MEDC OF th: 2 pos 
UNION OIL COMPANY OF CALIZOSTIA, 
By KERDES ል MOUNT, 


By — 


Ts 
A Mcmucr Of tne lb irs, 
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In the Katter of tho Arbitration , 

between ' 

' 

CHARLES KURZ & COMPANY, Owners ' 
፣ AWARD 
of tho ' P وت‎ 

t 

S.S. BENNINGTON , 

' 

and ' 

፣ 

UNION OIL COMPANY OF CALIFORNIA, Charterers ' 

፥ 

ጠያቂ‏ عات 


Arbitrators: 

I. Ar Ferris 
Mr, Geo Te Stam 
lir. John ti. Reynolds, Chairman 

Appearances: 

Kirlin, Campbell & Keating, Esqs. 

Attorneys for Owners 

by: Richard H, Sommer and 

Harold Higham, of Counsel 
kendes & Mount, Esqs. 
Attorneys for Charterers 


by: John J. Sullivan and 
Frank J. Maley, of Counsel 


This dispute arose out of à Charter Party dated August 
27. 1958 between CHARLES KURZ & CO., Owner of the BEINJIECTO:, and 
, , , 


the UNION OIL CO. OF CALIFORNIA, The Charter wes on the Esso 


Standard Oil Corpany form "STANDTIND", vith a nunber of additional 


clauses on a rider, and it provided for twenty-four months" 
trading and specified in Clause Ko, 2: "Vessel is to be traded 
between ports on the U.S. West Coast, including Alaska," 

THE DISPUTES: 

The dispute specifically involves a sum of $661,567 
for ice danage to the vessel in the course of a voyage to and 
fron Drift River in Cook Inlet, Alaska in January of 1969 
(vessel actually docked at 0315 on January 15, commenced loading 


shortly thereafter, and sailed at 2140 on the same day). The 


| 
| 
| 


platform at which the vessel was docked, known as the CHRISTIE LEE, 


ጋገፀኛገነህለሃ AdOD KINO 


in ite 


consortium 


Neither 


before, 


3 second 


the 


A 


A 


1 


is built 


year of use, It was and owned by a 


of oil companies of which UNION OIL was a member. 


Captain nor the vessel had ever been to tho platíonia 


The two clause in the Charter Party particularly bear- 
ing on the dispute are the following: 

Claus No. 28 = The cargo or cargoes shall be laden and dis- 
charged in any dock, or at any wharf or place 
tuat the oes rer or its Arents may direct 
where the vessel can always be safely afloat, 

Clause e 53 መ The vessel shall not be ordered to or bound to 
enter any icecound port or place or any place 
where lichts, light ships, peeked r buoys on 
vessels arrival are or are like to bo with- 
arawn by reason of ice or where thoro is risk 
that ordinarily the vessel vill not be able on 
account oi ice to enter, rench or leave the 

° 


28, maintaining that the berth 


Drift Rive 
Clause No. 


when he be 


vessel ረ jlircu 


i 
HEIL mot Í 


Lee, If on account of ice the Master considers 
it dangerous to enter or remiin at ery locdinz or 
010221 piece for tear oi the vessel boing 
frozen in and/or damtccd he ghz11 have the 
Liberty to sati to Snotner ploco or port which 
is free from ice and there avait Charccrer’s 
further instructions, The WISTS of the tine 
occupied fro: time the vessel is diverted by 
retson of ico or other concitions until her 
arrival at an ice-free port as weli as cry de 
tention by reason of ice or any of the above 
causes to count on hire but if Naster his taken 
the decision to vroceed end any ice 65 ¢ shall 
conseGuwenczly occur, vessel to ro off hire during 
the repair period,  kotvithstordis-« the fore- 
goinz, the vessel is not to be diverted to anotke 
port, unicss Charterer so directs, provided Cook 
Iniet pilots are arreenble to tz2zinz vessel into 
Nikisii or Drift River, it being understocd that 
Master's judmment shall control as to wheth ٠ or 
not vessci proceecs into said Nilis!:i or Drift 
River ond hire ድክ:፤ችጂ not bo suspended because of 
such exercise of Kaster's judgnent-not to pro- 
ceed into Nikiski or Drift River, 


Essentially, the Owners base their claim on Clinuse No. 


at the CliRISTIE LES platform at 


r was unsafe. The Charterer based his defense on 


93, maintaining that the Master should have turned back 


gan to encounter ice. The defense did not present any 


witnesses or evidence, 


x 
| 
| 
x 
| 
| 
E 


oe ጋ 
3 12A 

Other claims which might have boen asserted as a 
result of this incident, such as deadfreight or detention time, 


were settled by the parties, leaving only the question of 


liability for the damage to the ship to be decided, 


19 FSI T'TY TTD rs 
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The Panol held three hearings, examined numerous 


Exhibits, including photographs taken of the vessel in drydock 
showing damage to the hull and to the propeller, heard testimony 
from the Naster and from a surveyor, and examined a deposition | 
fron Capt. William A, Tingley, who was the Drift River pilot 
involved. This deposition was taken in Anchorage, Alaska, by 
attorneys representing both parties to the dispute. The Panel 
also viewed moving pictures taken by the pilot, | 
| 
| 
The Charterer took the position that it was not possible 
to distinguish between ice damage en route to the pier, at the 
pier, and coming away on the downward voyage. i 
Fron the evidence, it was indicated that by the time 
vessel left Homer Point Station on the afternoon of January 14th 
it looked as if she would be able to make it. The pilot test- 
ified that he had checked the platform at Drift River and re- i 
ceived infornation that there were ice conditions, but that vessel 
would be able to proceed to the platforn, which was 74 miles 
fom the Pilot's Station. The pilot testified that they first 


0 


began to encounter ice about 35 niles southward from the platforms: 
They reduced speed and followed open leads, but the ice was in- ! 
creasing and the Haster contacted the Drift River platforn as | 
they approacked Harriet Point. They received a favorable report 
that. there was sone ice at the platforn, but that things looked 

reasonably good and they went on. It becane easier to maneuver 

when they were above Harriet Point, with the ice less packed, and 


they were off the platform at the anchorage area shortly before 


ፈሏዕለ 


flood, They saw an opening to dock and tied up starboard 


maximun 


| 
| 
| 
| 
side to, heading down river, at about 0315 on the 15th, and | 
| 
loading began almost immediately, | 

| a 
f It appears that conditions grew steadily worso while the! 
| 1 
| | 
vessel was at the dock, ‘The down river current forced ice against 
| 

he vessel with considerable force, both between the vessel and tho 

platform and against the outer side, It was constantly necessary | 
to use the engine to hold the vessel in position, in view of the | 
| 

pressure of the current and the ice, and on more than one occasion 
loading was interrupted in the hope that conditions would improve, | 
Finally, at 1900 on January 15th the Master decided that it was i 
too dangerous to stay any longer and ordered discontinuance of | 
loading, so that the vessel ፲ር2ቲ the dock at 2140 and proceeded | 
down river with less than a full cargo, She encountered heavy 


patches of ice on the voyage down river, at no time moving at 


more than two or three knots, When clear, tho vesscl proceeded 


0 
south to Oleum, California, where she discharged her cargo of oil 
i 

r " ። ፡ I 

and a preliminary survey was held, She then went in ballast to j 
| 


the plant of the Williamctte Iron and Steel. Compan Richmond 
I , ; 


' California, where survoy. Was made and repairs effected, | 
I : H ? 
ji There was no dispute concerning the amount of damage I 


to the vessel. Charterer maintains that there is no way of tell- 
| | 
| i 
ing how much |^ the damage was incurred while en route to the 
loading pier in Drift River, while at the pier, and while pro- 


ceeding down river again. It should be mentioned that, when they 


haps they should turn back. He conferred with the pilot and he 


| 
| 
| 
| 
| 
| were well into ice on the way up, the liaster considered that per- 

alled the loading platforn. They told him that as far as they | 


could see by searchlight, it was fairly clear at the platform and 


they could not see any ice. He conferred with the pilot and, aS 


it was practicalty clear at that time, they decided it was better 


“ü 1⁄4A 


to go on up to tho platform rather than turn around aud ! 


to the ice flow they hed already traversed, 


Tho pilot's tectirony was taken in Alas! 


(1) Before boarding the vessel he, or iis office, 


diti ; with Drift Rivor pl form and 1] were tol there were | 
icc conditions at and around tho plat 1 but 1t w indicated 
| 
they would t able to proceed, 
| 
I 
(2) The ice conditions on the morning tloodtide were "a bad as | 
| 
I had seen up to this time." 
Lo] | 
(3) The icc. conditi on t vay out weri vier than | 
] 
coming in, especially in !arrict Point area, | 
| 
(4) "fhe ice conditions were “always different." | 
Q: Would it have done any good for you to have f1 n up to the | 


platofrn and looked at the ice conditions before you got aboar 


that time, but it would reauire eleven to twelve hours to get 


the ship up there and then you pave a different condition al- | 
ሠ... LLLI ል. LEER ااانا‎ JE 1 سد‎ | 

torether," ; 

(5) There are occasions in! rift River when everything is clear - 


"no ice around platform ~ beautiful, and the rest of the inlet | 


is chock-a-block full (of ico). This is sozethinz you can't | 


sredict.” Cook Inlet is constantly changing. "Things are bad | 
J c 5 , 


we're just about to the end of our rope and zocn, in three or | 
four days it's alnot like summer," | 
(6) He stated there were no structures at Drift River implanted | 


L 
„in the bottom or around the platform to protect vessels fron ice 
| 


by responding "at this time? at the time of the Bennington 


episode, nothing." 


| 


He described the ice conditions on the entire trip as "the vorst 
1 


[ 
the second winter of operation and the first winter was compar- 
| 
{tively mild we were all finding things out during this tine," 


I had seen up to that time, Bearing in mind that this was only | 


The majority of the Panel feel that there was a 
Violation of the Safe Berth Clause in the Charter Party, It 
was obvious that a steamer would encounter ice proceeding up 


i 


Cook Inlet to Drift River in the winter and the Chartecrers 


must have known it. The majority of the Panel does not agree 
with the Chartcrers! position that Clause No, 53 meant the 
Master should have turned back, Everyone knew she would on- 
counter some ice if she was sent to Drift River in January. 


While not relieving the Master's judgment of its control of the 


matter, the majority of the Panel feel that the wording in 


.مم 
ጮ‏ 


Clause No. 53 implies that vessel is to go throuch ice if 


seems practical, and that whether or not the Cook Inlet* 


important, Tue pilot has testified 1 t he wa "Y ALC e 

ያፐ* 1-. = e 1 + p ነ TET ^" 7 ` ወ ራፕ - ፥ ማ > ` ያግኝ ያ 4 /1 * in 

The majority of the Panel also feel that, after considorztion 
A- ሙ= `. - - e 

of tbe testinony, pictures, etc. most of the da © occured 


while the vessel was being battered at the dock and during the 
outward voyage, The more heavily laden, the greater the dznage 
to be caused, However, the Panel proposes to reduce Owner's 
Claim by 10% to allow for some damage en route up river to the 
dock. 

The Charterer makes much of a point of the failure of 
the Owner to give the Master a copy of the Charter Party, so 
that the Master did not know what the contractual provisions 
were that covered the voyage. The Naster, not having a copy of 
the Charter, simply assumed that as Master he bad control of 
the ship and could refuse to go up to the platform or could 
turn around and go back at any time in his judgment that he 
thought it was proper. While the failure to furnish him with 


the pertinent provisions of, the Charter is indeed surprising. 


ھر 
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the rajorivy of Panel feel that his act 


been different if he had received a copy of Charter provis 


and that, in fact, he micht well have been even more impcliced 


go on up because the pilot was agreeable to do so. 


The Panel received no evidence as 


been made in the Since this incident 


JA yy 


uary, 1969, and the majority of the Pancl therefore only finds 
that this berth was, 0 ; that tiro, unsafe, 
The majorit feel that the Charterer is not relicved 

ያ lezal responsibility for the consequences of hi )reach of 
Cortract (s linc vessel to an unsafe berth) "unl: the course 
followed by the Captain is so imprudent rt it can Sairi > said 
to be an intervening act of negligence." The pilot testiftice 
that "the master did everything one could expect’ nd the major- 


ity fully agree with this issessuent. 

Under tho circunstances, the rajority of the Pancl 
award the Owner his claim of $661,551 less 10%, giving a net of 
$595,395.90. In addition, the Panel awards the Owner interest on 
this sum at 5% per annum (this toting into consideration vary- 
ing interest rates since time of the incidont until now) fron 


Merch 21, 


Captain Stam dissents fron the majority decision, 


believing th.* the Ice Clause No, 53 shields the Charterers com- 
pletely from liability, that had he Master a copy of the Charter 


ed 


Party, upon encountering ice he vould and should have refus to 


proceed further while seeking instructions Charterer. 
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Each vill pay their own legal expen 


record will be equally divided between then. 
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ster, 


to to the Cook Inlet 


proceed 
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January 14, 


it r BE 
Ulti t 
] cr, 
VOY 0 
/(›ሃ 1 


The charterer 


Clause), 


` 
Teens 
r L 
፪ ‘ ij 5 ፉ t! y f+ 4 r ላ 
re were 1( condition revailing in Cook Inle 
of Drift River. After i 1 ነ 1 
r, the ves 1 ence cred dr 1( and 
iles from mer, the ር el er untered v 
^, and tained * iou damace whil« edina t 
1 terminal 
n Ja ry 15, 1969, at 1), the 8 ] ari 
ገ? platform, wit? ice con t1 ኒ 1 in ( t 
tine ie vessel docked. The vessel remained at the 
1 for ring thre ın f tido, 1 ich t 
ed d ፪ o t ( t ١ ” ic diti 
1 thea or 1 iy ነ i 11 1 
in u 1 avy i iti 
Clair 1 ` for 6C1 i e tai 
thi rminal, { te) 1 á on t voyag ፡ 
The own ° eA “their clai on la 28, (Saf 
ruse) taining that the rth of the Christie ነ 
it Drift River was unsafe", (Award, p. 2). That Clau: 


IA ١ 
AW 0 


"The vessel Aall not be ordered to or bound 


The cargo or cargoes shal] be laden and 
discharged in any dock, or at any wharf 

or place that the Charterer or its Agents 
may direct where the vessel can always be 


safely afloat. 


"Sased his defense on Clause No. 53", (the Ico 


o. 2). That Clause vrovides: 


to enter eny icebound port or place or any 
plac vhere lights, lightships, marks or 
buoys on vossels arrival are or are likely 
to be withdrawn by reason of ice or where 
there is risk that ordinarily the vessel wi 


not be able on account of ice to enter, reach 


or leave the placa. The vessel shall not be 
obliaqed to force ice. If on account of ice 
the Master considers it dangerous to enter or 
remain at any loading or discharging place 


fear of the vessel being frozen in and/or 
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1973 Hearing, p. 3). Sec › O 
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"Section 32. Time - The Arbitr r(s) ؛‎ | 
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፲ r his « thol: 1 as itio | 
as 1 sib1 ıt in no 1a ነ 11 , | 
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evi ice, t1 riot ri ` 
he the ] í ive ^ ( hibit 1 ል 
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hereto.) 
the conclusion of the arbitration ! ings, } 
fa 1 submi tt ሐ wel, 
iub: itt 1 on o ፡ ` 4 “7 ١ à 3 8 " 
change o letters } yanan ( ) é .ሎ ! * 10 Í : 


"evidence, ranscript or brief" was requested by the panel or 
submitted. 

By letter dated April 22, 1975, the Chairman advised 
counsel that Mr. 


charterers was 


} 
that date, the: may well be a very extended 
de? E that we request both counsel to 
wai timo provision in the Rules of the 
Society. 
ntuate, 

will inyself 
to « hou 
MY. 
ha cord 
an 

Please advise me or Mrs. Feldman in this 
office promptly on that voint." (Exhibit III 


annexed hereto.) 
Deponant was surprised the latter suggestion would he 


proposed, and declined, but was prepared to waive the time limi- 
tation in accordance with the suagestion contained in "r. 
Reynolds’ letter, namely that i^ Mr. Stam "is unable to make that 
date, there may well be a very extended delay, so that we request 
hoth counsel to waive the time provision in the Rules of the 
Society". On April 23, 1975, deponant advised arbitrators, as 
follows: 


"Reference is made to Mr. Reynolds" 
letter of April 22nd concerning the arbitra- 


= : tion in the cantíoned matter. We are sorry | 
1 to hear of Captain Stam's illness, and are 


prepared to waive the time provision in The 
Rules of the Society. 


We believe it preferable that the panel have 
* the benefit of all arbitrators' views and 
comments in arriving at a conclusion on the 
issues presented and, as such, request that the 


š a panel's delibsrations bo deferred until Captain 


Stan is able to attend." (Zxhibit IV annexed 
hereto.) 


TT - — 


«»,] Å 


K 1 


Kot ` 
Deponsnt heard nothing further, and considered the 
meeting of rrbitrators had been deferred pending Mr. Stam's ! 
recovery. However, the next development was when the arbitrators' 


award, dated May 20, 1975, was rendered to deponant by a letter | 
| 


from the Chairman dated June 3. 1975, (Exhibit V, annexed hereto.) 
Deponant thereafter ascertained that the panel had, in 

fact, met on the date scheduled, April 29, 1975, well before the 

99 day time limit has expired. The circumstance, (í.ə., the 

anticipated inability of Mr. Stam to meet with the other arbitratars 

on April 29th because of his illmess), under which deponant was 

prepared to waive the time limit was no factor and, accordingly, 

the time limit was not waived. 

i3 such, the panel has failed to comply with the cond 

tions governing the arbitration, and arbitrators exceeded their 


authority in rendering an award more than 90 days after the 


receipt by arbitrators of the last " أرنم‎ ሰወ) ce, trouecrint or hriof". 
r . ? - 


7. The majority of arbitrators exceoded their authority in 
granting a recovery for ice dar ere there 18 no lia- 


r Ey. 
The Safe Parth Clause of the charter party provides: 


ie 


The cargo or cargoes shall be laden and 
discharged at any dock, or at any wharf or 
place that the charterer or its agents may 
Girect where the vessel can always be safely 
afloat." 
The holding of the arbitrators is that "the majority of the panel 
feel that there was a violation of the Safe Berth Clause in the | 
charter party", and "the majority of the panel therefore only ; 
I 
finds that this berth was, at that time, unsafe". “here are thord- 
by defined limits of chartorers liability to those damages መና 
|| 
ina from an unsafe berth. | 
No charter provision as to a "safe port" is stated in 
tha charter party, and the award applies the distinction between 
a "safe port" and "safe berth" provision by reducing “owner's 


claim by 10% to allow for some damage on route up river to the 


dock", (Award, p. 6). The difference is pointed up in an article 
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Nevertheless, having found the charter? Mable for failure to 
furnish a safe berth, and disallowing owner's claim for ice 
conditions away from the berth on the inward voyage, the panel 
held that "most of the damage occurred while the vessel was bein 


battered at the dock and during the outward voyaga", (Emphasis 


added) (Award, p. 6), and allowed a recovery for all of such damage 


The "outward voyage" had nothin, to do with conditions 
at the berth. The ice damage sustained on the “outward voyage" 


was sustainad in the same port where the "inward vovage" took 


place, and whero damages were disallowed. It is not a situation 


involving a failure to give a reason for an award. The reason is 
given => violation of the Safe Berth Clause --, and it is an act 
far in excess of the arbitrators' power to grant an award fo? 


damaces or the outward voyage, where there is no liability and no 
liability has been stated. 


itv of arbitrators excooc Yad their ነ "Y: 


C à [m Crit à ( ኒ i 


bilitv was not present. 


Arhbitrators' holding is a legal conclusion that "a vio- 


lation of the Safe Berth Clause of the charter party" gives rise 


to charterers liability, (Award, p. 6), and having so held, 
casually discount the absence of facts to suppc such conclusion, 


namely knowledge by the master of the "Safe Berth" warranty, and 


T 


reliance on such warranty. Owner's witness, Capt. Claude L. 
wWilliansaon, master cf the DUNHINGTON, testified: 
"Q. Did you have a copy of the charter party? 


A. No, Sir, I did not have a copy of it. 


O. Were you familiar with the term of the 
charter party? 


A. Not particularly. I had read copies of 
charter parties but I was not familiar with 
that particular ono as I did not have a 
copy. (Transcript of December 17, 1974 
Nearing, p. 8S). 


It is one thing to misstate, not state, or ianoro testimony or 


evidence in tho record upon which an award ís based. It is quite 


another to acknowledge the facts supporting the leqal pro; osition 
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must be understood to be subject የ hazards end celeys r ulting 


from the close of navigation, whore nothing is shown to tha 


contrary in the contract. 


For the arbitrators to acknowledge the prop tion that} 
"overyone knew she would encounter some ice", end thon, in a | 
complete reversal, hoid charterer liable bocause there was ice isi 
a manifest disregard of the law. | 

| 

Ice was present at Drift River, and the BENNIUCTON was 
thereby potentially exyposgs to a peril, no le than ¢ a storm, 
or any other marine h , cO which the [ ti ur ‹ the 
voyage was subject, and where, h ng enc tai ! rd, 
the Ice Clause of the charter party clearly spelled oi ) pro 
tection afforded to the owner. 

"XU the st r would « unter መ 


(Award, ኮ. 6). 


4 
ro Te ien 


AMC 362, it is noted at page 365 


ቡ ቁ hot even t‏ .ا" 
worid is necescar‏ 
the t . Major‏ 
unsafe, as a res‏ 
tidal wi 3 and‏ 
not, par se, make it‏ 
label at any fen moment.‏ 


ime 


* * * 


The temporary and occasional problem of 
wind is a foreseeable hazard requiring | 
and in extreme cases the premature sail! 
the vessel to a sheltered anchor to ri 
the weather. 


. + . any damage caused to the STADT SCHLESWIG 

in Grindstone was brought about by an imprudent 
decision of the Master («ho was not over experi- 
enced with the port), in not proceeding to the | 
anchorage as soon as the wind started to freshen, 


Having properly and correctly acknowledged the pronosi+ 
tion that "everyone knew she would encounter some ice", arbitra- 
tors deliberately ignored this in holding charterer liable when 
ico was, in fact, present. This is not a mere error in the law 


or a failure to understand or apply the lav, but a patent dis- 
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Capt. Tincle consulted the “tester ^ 
t Ë Inauir of hi if he voul 2 
ን ገ ሂ (.> ሆፐ= (Tingley, p. 14, ll. 24, 25), 
fact talk to the platform wha we wer 
int area, (Tingley, p. 49, 11. 7, 5) 
At aprroximately 50 miles fro: ener 
very heavy drift ice", (Lxhibit 17) 
» (cxhibit 2) i.c. few patches of opel 
4. SEP 
The ultimate decision to procoed in t 
faster. The "Master is always in comple 
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charge of 
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his vessel”, (Tingley p. 34 1. 3) it's the Master's vessel 
"and they're in complete charye (Tingley, p. 48, 1. 23) 


and Capt. Tingley was "always ready when tho Master wants to 
go including back to Homer any time (Ciagiey, 57, ii. 
6-8). Capt. Tingley testified. 


"I don't say 'I'r ding to Drift 
River whether vou want to qo or 
not'. “hat is not it. I an 
giving advice and civir 

vice that he has require! asked 


for, recueste'. If ne says ‘I don't 
like the looks of tuis this is t 


much. Let's co Lack', there’ no 
argument. I $a 


.555206 م 


I always inform all iMastoers that anv 


time they want to turn arouni, I'm 
ready to co It makes no differenc: 
to me. wiey, 0. $7, 11. 8-17). 
In proceeding from tomer Lo the Drift River ter.inal. the pilot 
infor” ıa Master anvtime that he chose not to procceel, it 
was certainl his perogative . . . ", (Tingley, p. 71, 11. 12 


13). Captain 2156167 had “been on vesseis where the decision 
vas made to turn back”, (Tingley, p. 71, 11. 15, 19) and where, 
"the Master interpreted his charter agreement that he was not 
obligated to go into the ice. We would leave ilomer, rrocoeJd 
until we found ice, and he'd say, "okay, Pill, turn around and 
take her hone". If we found ico we'd go back to 1.2ጨርጀ . . . 
this has happened. This happened on good shics (Tingley, 

p. 72, 11. 1-8). 

Hard ice floes, approximately 100-290 yards across, 
were ercountereJ, (Exhibit 17), and the "fev patches of open 
water disappeared as we proceeded further toward the platform ', 
(Tingley, p. 60, ll. 17, 13). The ice fiel. was heavily con- 
centrated, (Tingley, p. GO, 11. 19-21). 

Pushing through the ice constituted "forcinc ice’, 
(Tingley, p. 60, 1. 25). Anytime a vessel is in ice, it is 


"forcing ico", (Tingley, p. 61, 1. 1). There were fow 'leads", 
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ል,2 it was necessary to "force through the የሏ. (Tingley, p. 


62, ll. 13, 43, or “otherwise you don't go through it", 


Williamson, | 72, ll. 7-9). The "ice floe was so heavy that 
it sta'io3 the ship as we en tered the ice", (Tingley, p. 45, 
ll. 27-14). The ship vas ‘completely surrounded by ice", 


(Williamson, p. 69, 3. 11). 

The BENNINGTON wc “slowed to slow and half speed 
before hitting hard ice", (Uxhibit 17), (Williamson, n. 45, 
1. 15), in order to “minimize your damage, if you are going 
to have any damage . . . ", (Williamson, p. 67, 3. 18). 

The Second Mate noted the vessel's bow at times rode 
up on the ice, although the Master describes it as the ice 
coming “underneath the bow of the ship”, (Williamson. p. 75, 
LL. 2r የገቱ 

The vessel “listel” heavily before being stopped by 
the ico", (Cxhibit 17-3), aad when the BENNINCTON “hit the ice, 
she would shear one way or another, and as she would shear, . . 
the heichti am! the ship wouli have a tendency to roll", 
(Williamson, p. 75, 11. 11-14). 

The iceviled up against the ship, since tho ice was 
hold “against the ship and the ice coming behini it will flow 
up on top of it", (Villiomnsbn, D. 77, 11. 18-21). (Williamson, 
D. 76. l. 23- p. 77, 1. 5). The piling up resulted from “the 
pressure of the ice against the ship". (Williamson, T. 76, Xl. 
15, 16€). 

In oroceedirc, the ship "would open up leads and the 
shin woul’ even stick there several times, the ship stopped and. 
of course, the pilot will let the wheel go forward a bit, al- 
though he knows that the ship was not moving ahead and let it 
push the ice away and Lack up a little bit ana then take another 
forward movement, put the ship full ahead which would get the 


nd enter this crack and follow it to get 


p 


ship moving ahead 
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through this field of ico so that he could get in the clear 
again, and we encountered that on several occasions at that 
particular time", (Williamson, p. 68, ll. 7-18). In putting 
"the ship full ahead", the ship moved over the ground two or 
three lengths "to get headway on it again to get through to 


follow these leads . . .", (Williamson, p. 74, ll. 7-18). 


n———————Ó—— d 


In entering the leads, the bow followed the “crack, 
regardless of wnat you can do about it, if the ice is heavy 
enough because it'll push, it will affect the direction that 
the bow of the ship moves in", (Williamson, p. 69, ll. 21-25). 

Otherwise, the vesscl was steered on various courses, 
sometimes changing as much as 90°, (Tingley, p. 12, ll. 6, 7), 
and would work ahead with the engine until ice was washed away 
from the stern to "make a hole to back into and try to mancuver 
a little bit to one side or the other to get around these pans. 
This was the story of proceeding to Cook Inlet on that day", 
(Tingley, p. 14. 11. 1-6), (Tingley, p. 61, 11. 23-25). 

Throughout, the vessel was "pushing a lot of weight", 
(Tingley, p. 66, 1. 5; P. 60, 1. 24), and the ‘essel was 
"laboring and vibrating", (Williamson, p. 66, 1. 5) (Williamson, 
p. 72, 1. 24), caused by "a combination of ice and water and 
working our wiy through. You can get c ome effect by putting 
a vessel's bow against a dock or an immo a ¿e object and work- 
ing full ahead", (Tingley, P. 61, 11. 12-15). 

The vessel was "stalled at times". (Exhibit 17-B) 
when it stopped "its forward movement in the ice and it became 
trapped in the ice and is moving with the ice flow and the ship 
is not making any headway through the ice", (Williamson, p. 73, 
ll. 6-9). The Master noted "the ice flow was so heavy that it 
stalled the ship as we entered the ice", (Williamson, p. 45, 11. 


¢ 
- 


12-14), (Williamson, p. 66, 11. 11-13). 


39A 


The Master noted that "it was heavier than I ex- 
pected and (the pilot) even made the statement to me that 


it was heavier than he expected too when he got into it . . .", 


TT 


(Williamson, p. 82, 11. 6-10). 

Insofar as Capt. Tingley was concerned, "up to that 
time it was the worst that he had seen", (Tingley, p. 26, i. 
25). 

Above Harriet Point, the ice became "less packed", 
but "still no clear water", (Tingley, p. 15, 1. 19). Harriet 
Point was 9.9 miles from the platform, (Tingley, p. 75, 1. 17). 


Capt. Williamson considered "there was no point in turning 


n—————————JSÓ(—————— a amen 2 


around trying to go back through because we would have the 

same conditions, so it was my decision to go on to the plat- 
form", (Williamson, p. 47, ll. 8-12); Williamson, p. 82, 11. 
13-15). It was Williamson's decision that "w might as well 
proceed onto the platform and load", (Williamson, p. 95, 1. 

3), despite the fact that in proceeding out with the vessel 
loaded, there is "a tendency to do more damage to your ship 
because you are pushing more weight if you force the ice. 
That's when we were very careful not to force the ice when we 
were loaded because we were aware of that condition", (Williamso 
p. 95, 11. 13-17). “The more ballast you have, the heavier the 
vessel is and the harcer to stop", (Tingley, p. 70, ll. 11, 
12). 

On January 15, 1969, at 0011. the BENNINGTON arrived 
off the loading platform (Tingley, p. 15, 1. 22). The ice 
"conditions was constant right up to the time the vessel docked" 
(Exhibit 17-B). The "ice conditions were very heavy and it was 
very difficult docking the vessel", (Exhibit 17-C). The ob- 
servation was contained in a statement prepared by the ship's 


ርን e sts era RAY لايك‎ 


zhat tuey knew about it "at 


SS SPS Bre 


the Master's request", (Williamson, ». A9À 11. 15-17). The 
PENNINGTON was “docked under ice conditions”, (Williamson, 

p. 78, 1. 19). The plan was "to be off of the platform in 
position to dock, and waiting during the flood tide, watching 
for an opening . . . at the end of the flood tide the current 
starts to turn during the last hour . . . which moves this ice 
away and leaves you a chance to get in", (Tingley, p. 16, ll. 
4-12). With the BENNINGTON, "we cot lucky . . . we got in 
position, we saw an opening at chance, we took advantage of 
it, got the ship in and tied up", (Tingley, p. 16, ll. 15-13). 

Movies taken by Capt. Tingley of the next vessel on 
an approach to the platform showed that "conditions we docked 
under . . . this is around the vessel. You see sone of the 
larger pans. . . waiting for a good chance to get in. . . this 
is around the vessel again. Around the stern. You see no 
open water. We're ahead of the platform, making our approach, 
watching for an opening . . . you see us moving through the 
ice and that large pan on the starboard bow . . . and you note 
there's no open water", (Tingley, p. 31, ll. 11-25). The 
vessel was all fast at 0315, starboard side facing down, 
(Tingley, p. 15, 1. 23; Tingley, p. 16, 11. 15-21). 

Having placed the vessel at the platform in the face 
of these conditions, the BENNINGTON remained through three 
changes in tide before finally departing from the installation. 
During loading, the vessel had “good cooperation with the Drift 
River platform . . . and men were standing by . . . everyone 
was trying as hard as possible . . .", (Tingley, p. 54, ll. 
8-12). There are "adequate fenders on the platform", (Tingley, 
p. 19 1. 22). "To my best ability, all precautions were being 
taken. The only other thing better that we could have done 
was to have never entered the ice", (Tingley, p. 54, 11. 19- 


ሠ 


21). 


ጻጸ. Š€IIIOIIIIIWIIIIIII€IIXI8IHTIWI€IIOƏAIIIINAƏI—SSES: ጭፍ 


ALA | 


In proceeding out with the vessel loaded, there was 
"a tendency te do more damage to your ship because you are 


i pushing more weight if you force the ice. That's when we 


| were very particular not to force the ice when we were loaded 
because we were aware of that condition", (Williamson, p. 95, 


11. 13-17). In proceeding back to Homer, the BENNINGTON 


| "encountered quite heavy ice . . . more heavier than it was 

| when we wert up to Homer, which was quite severe. More severe 

| than I had ever seen berore . . .", (Williamson, p. 59, 11. 
22-25). 


Deponent submits that on the basis of the evidence, 
! it could be strongly argued it was not "practical" for the 
| Master to persist in sustaining increasing damage by "bulling" 
፥ 


his way through one big ice pack on his way to the platform at 


the platform, and returning from the platform. 


— Í የስ ስች ቸው ሽሽ 


| 

| For arbitrators to make out whether it "seemed 

| practical" for the vessel to proceed a controlling factor 

| after the arbitration hearings were concluded, deprives 
charterer of any opportunity to meet that issue. In so hold- 


ing, arbitrators have exceeded their powers. 


WHEREFORE, deponent respectfully prays that an order 
be made vacating, or otherwise modifying the arbitration award 
herein, and that an order be made staying the proceedings of 


owner to enforce the award. 


| Sworn to before me this 


| day of June, 1975 


Arbit ton 


Yoposnparces: 
Xirlin, Campbell & heating, Esqs. 
Attorneys for mers 
ty:  Hlenerd il. Sommer and 
Harold tinam, of Counsel 
Int, “qs. 
ior Churcerera 


dun ህላ sUllives aad 
Frank J. lialoy, of Counsel 


"nir dirpute arose out 
198 bets. xi CHARLES KUNZ & (X Ovrer of 
UNICK OIL OO. OF CAL ። 1 Tae ርቪኗጅርፒር) 


Standard 611 Company forma "STANETIND", with ዬ nuaber oi 2:01 11 


Clauses on a rider, and it provided for twenty-four 


| trading and specified in Clause No. 2; “"Vereol i2 to 


between parte on the U.S. Wost Coast, including 
THE DISPUTES: 
The Cispute specifically tnvolves p cur 
' Jor ico ፳፻56 to the vessel in the course of a 
| from brift River in Cook Inlet, aAlanka in jaunar et 19 
(vesec? actually ducked at 0315 on January 15, commences leading 
ghortiy thoreatter, and sailed at 2140 on the conc day), he 


n)atfors zt which thu vocsol was dcokod, known aa buo 1 


was in its second ycar of : 
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It was built and owned by a | 


consortium of oil companic. of which UNION OIL was a member, 


o. 


Neither the Captain nor the vessel had ever been to the platforn 


before. 


ing on the dic 


Clause 
f + ያ 
/፣ 


Clause 


NO, 


HO, 


The 


2ር 


53 


two Clauses in the Chartor Party particuiarly bear- 


| 
| 
spute are the following: | 
| 
| 
| 
| 


The cargo or canrgocs shall be laden and dis- 
charged in any dock, or at any wharf or place 
that the Charterer or its Agents may direct 

where the vossel can always be safely afloat. 


The vessel shall not be ordered to or bound to 
enter any icebound port or place or any place 
where lights, light ships, marks or buoys on 
vessels arrival are or are likely to be with- 
drawn by reason of ice or where there is risk 
that ordinarily the vessel will not be able on 
account of ice to enter, reach or leave the 
place, The vessel shall not be obliged to force 
ice. If on account of ice the Master considers 
it dangerous to enter or remain at any loading or 
discharging place for fear of the vessel being 
frozen in and/or damaged he chall have the 
liberty to sail to another place or port which 
is free from ice and there await Charterer's 
further instructions. The whole of the tine 
occupied from time the vessel is diverted by 
reason of ice or other conditions until her 
arrival at an ice-free port as well as any de- 
tention by reason of ice or any cf ths above | 
causes to court on hire but if Master has takon i 
the decision to proceed and any ice damare shali | 
| 


——— — — 


consequently occur, vessel to go off hira during 
the repair pericd. Notwithstanline the fore- 
going, the vessel ls not to be diverted to another 
port, unless Charterer so directs, provided Cook 
Inlet pilots are agreeable to taking vessel into 
Nikiski or Drift River, it being understood that 
Master's judgment shall control as to whether or | 
not vessel proceeds into said Nikiski or Drift | 
River and hire shall not be suspended tecause of | 


Such exercise of Master's judgment not to pro- 
ceed into Nikiski or Dri2t River, 


Essentially, the Owners base their claim on Clause No. 


28, maintaining that the berth at the CHRISTIE LEE platform at 
Drift River was unsafe, The Charterer based hig defense on 
Clauso Ho, 53, maintaining that the Master should have turned back 


when he began to encouater ice, The defense did not present any 


witnesses or evidence. 


.. 
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Other claims whic sight have been acccrted ac a 
result of thie incident, s: ዉይ deadfreijght cr detention time, 
were sotticd by the parties, leaving only the question of 


liability for the damage to the ship to be decided, 

The Panel held threo hearings, exantnced nunerous 
Exhibits, inclucing photographe taken of the vessel in drydock 
showing daurpge to the hull and to the propellor, heard testimony 
from the Laster and fron a surveyor, and examined ሄ denosition 
from Capt. „Allian A. Tirgley, who was tne rift xiver pilot 
involved, This deposition was taken in Anchorace, Alaska, by 
attorneys representing Loth parties to the dispute, The Panel 
also viewed moving pictures taken by the pilot. 

VIET: 

{ne Cuarteror tooa te position that it «as not possible 
to distinguish between ice damase en route to the pier, at the 
pier, and coming away on the downward voyage. 

Fron the evidence, it wag indicnte? that by the tine 5 
| vessel left !io;cr Point Station on the afternoon of January 14th 
it locked n< if she would be able to mako it. The pilot test- 
{fied that hc had checked tho platform at wriit iver and re- 
ceived information that there were ice conditions, Lut that vessel 
would be able to prococd to the platform, which was 74 miles 
from the Pilot's Station. The pilot testifiec that tacy first 
bogan to enceuntcr icc about 35 miles southward from tho platform., 
They reduced spoed and followed open leads, but the ice was in- 
creasing and the laeter contacted the Drift iver platform as 
they approached ilarriet Point., They received n favorable report 
that there vns rone ice at the platform, but that things looked 
reasonably good and they went on. It became ensior to mancuver 
when they were above Harriet Point, with the ice less packed, and 


they were off the platform at the anchorage area shertly bofore 


፪. 
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maximun flood. They saw an oning to deck and tied up starboard | 


| side to, heading down rive: at about 0315 on the 15th, and 
| 

| 

| loading bogan almost immediately, 

| 

| It appears that conditions gre. steadily worse while the 


|| yveesol ^6 nt tne dock, The down river current forced 1c? agalnst 


platform and against the outer side. It was constantly necessary 


| 
| 
| 
| the vessel with coneiderab.. force, both between the vessel and the 
| | 
| to use the engine to hold the vesssl in position, in view of the | 


pressure of the current and the ice, and on more than ose occasion 
| 


loading was interrupted in the hope tnat concitions would improve. 


| Filly, at 1900 on January 15th the Master decided that it was 


loading, so that the vossel left the dock at 2140 and procseded 


down river with less than a full cargo. She encountered heavy 
=> 
more than two or three knote. When clear, the vessel procecded 


south to Oleun, California, where she discharged her cargo ef oil 


|| 
| 
| 
| 
| 
| 
too dangerous to stay any longer and ordered discontinuanco of 
| 


| 

| 
5 i ; i : | 
patches of ice on the voyage down river, at no tine moving at | 
j | 8 - | 
t. and a preliminary survey was hold. She then wont in ballast to | 
the plant of the Williamotte lron and Steel Company, Lichinond, | 
California, where survey was made and repairs ofícctod. ES 

Thore was no dispute concerning the amount of damage 

to the vessel, Charterer maintains that there is no way of tell- 


ing how much of the damage was incurred while en route to the 


loading pier in Drift River, while at the pier, and while pro- 


| 


| 
T. x cecding down river again. It should be mentioned that, when they 
were well into ice on tho way up, the !!aster considered that per- 
haps they should turn back, Ue conferred with the pilot and he 
called the loading platform. They told hir that as far ^= they 
| could see by searchlight, it was fairly clear at the platform and 
they could not see any ice, He conforred with the pilot and, as 
as ፡ 2r at th me, they decided it was bettcr 
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to ro on up to the platform rather than turn around and go back 
to the ice flow they had already traversed, 

The pilot's testimony was taken in Alaska and his dcp- 
ocition was received and read by the Panel, He testified that: 
(1) Before boarding the vessel he, or his office, checked con- 
ditions with Drift River platform and they were told there were 
ice conditions at and around the platform but it was indicated 
they would be able to procecd. 

(2) The ice conditions on the morning floodtide were "as bad as 
I had seen up to this time." 

(3) "ካዩ ‘ec conditions on the wav out were much heavier than 
coming in, especially in Harriet Point area, 

(4) "The ice conditions were "always different." 

O: Would it hav- done any good for you to have flovn up to the 
platofra and looked at the ice conditions before you got aboard? 
A: It would have done good, I would have à full knowledge at 
that tine, but it would require eleven to twelve hours to get 
the ship up there and_then you have a different condition al- 
together." 

(5) There arc occasions in Drift River when everything is clear - 
"no ice arownd platform - beautiful, acu the rest of the inlet 
is chock-a-block full (of ice). This is something you can't 
predict." Cook Inlet 18 constantly changing. "Things are bad, 
we're just about to the end of our rope and zoom, in three or 
four days it's almot like sunamer." 

(G) He stated there were no structures at Drift River implanted 


in the bottom or around the platform to protect vessels from ice 


| by responding "at this time? at the time of the Bennington 


episode, nothing." 

He described the jee conditions on the entire trip 32 "tho worst 
I had seen up to that tinc. Bearing in mind that this was only 
the second winter of opcration and the first winter was compar- 


itively mild we were all finding things out during this time," 


x 
x 
| 
x 
| 
| 


—.... ................................................. 


The majority cí the Panel feel that there was 8 


violation of the Safe Herth Clause in the Charter Party. It 
was obvious that a steamer would encounter ice proceeding up 


Cook Inlet to Drift River in the winter and the Charterers 


must have known it. The majority of tho Panel does not agree 
with the Charterers' position that Clause No, 53 meant the 


Master should have turned back. Everyono knew she would en- 


Counter some ice if she was sont to Drift Hiver in January, 
While not relieving tho Master's Judgment of its control of tho 
matter, thc majority of the panel feel that the wording in 
Clause No. 53 inplics that vessel is to go through ice if it 
seens practical, and that whether or not the Cook Inlet's 
pilots are agreeablo to taking the vessel to Drift River is 
important. The pilot has testified that he was agreeable, 

The majority of the Fanel also feel that, after consideration 
of the testimony, pictures, etc. most of the damage occured 


while the vessel was being battered at the dock and during the 


outward voyeze. The mora heavily laden, the greater the damage 


to be caused, However, the Panel proposes to reduce Owner's 
cisim by 10% to allow for some damage en route up river to the 
dock, 

The Charterer makes much of a point of the failure of 
the Owner to give the Master a copy of the Charter Party, so 
that the HNaster did not know what the contractual provisions 
were that covered the voyage, The Master, not having a copy of 
the Charter, simply assumed that as Hastor he had control of 
the ship ard could refuse to go up to the platform or could 


turn around and go back at nny time in his judgment that he 


thought 1t was proper. While the failurs to furnish hin with 


the pertinent provisions of the Charter is indeed surprising, 


—————— — 
-O 
. 


pf the stenographic record will be equally divided be 


| 
| 
| 
| 
| to be an intervening act of negligence," 
| 
| 
| 


|5595, 395.90, In addition, 
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| 
the majority of th^ Fa l that hig actions would not hav 
been different if he had r {ved a copy of the Charter Provisions 


and that, in fact, he might well have been even more impelled to 


| 
| 
EO on up because the pilot was agreeable to do so, Wr 


The Panel received no evidence as to àny changos t 


nay have beon made in the terminal since this l1ncidont in Jar- 


uary, 1969, and the majority of the Panel t 


that this berth was, at that time, unsafe, 


The majority feel thet t^e 


| 
herefore only finds 
e Charterer is not relieved | 

I 


of legal responsibility for the vnsequen;es of his Breach of 


Contract (sending vessel to an unsafe berth) “unless the course 


followed by the Captain is so imprudent that it can fairly be said 


The pilot testified 


that "the master did everything one could expect" and tho major- 


ity fully agree with this assessment, 


Under the circumstances, the "ajority of the Panel 


award the Owner his claim of $661,551 less 10%, 


the Panel awards the Owner interest on 


this sum at 5% per annum (this taking .ito consideration vary- 


ing interest rates since time of the incident until now) from 
March 21, 1969 to February 15, 1375, 


وله 


DISSENT: 


Captain Stam dissents from tie majority decision, 


| 
| 
x 
giving a net of | 
| 


believing that the Ice Clause No, 53 shields the Charterers con- 


letely from liability, that had the Master a copy of the Charter 


arty, upon encountering ice he would and should have refused to 


roceed further while seeking instructions from the Charterer, 


SUMMARY: 


Each side will pay their own legal expenses and cost 


otween then, 


| May 20, 1975 Chairman 


r 
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Arbitrators ect t! ‘tr fees at $4,000 for each arbit- | 
rator, each of the two part: » to the dispute to pay the sun of | 


$2,000 to each of the three arbitrators. 


ሆ 


" Arthur Ferris 


£“ ; | 5 f a 
/ ፊ/ / “///ፆ/, 
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/ / | / / 
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Ceorgzge T. Stan 


" "IN DISSENT" Í 


New York, N. Y. John XK. heynords 
| 
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MARITIME ARBITRATION RULES 
SOCIETY OF MARITIME 
ARBITRATORS, INC 


1. RULES A PART OF THE ARBITRATION 
AGREEMENT 


Section 1. Agreement of Parties - The parties 
deemed to have made these Rules a part of their à 
agreement whenever. in the Submission or otherwise the 
have provided for arbitration bv the Societv of M 1634). 
Arbitrators or under its Rules. These Rules ar ar 
amendment thereof shall apply in the form obtaining atthe 
time the agreement to arbitrate is effecied 

Unless stated to the contrary in advance. the parties 

agree by consenting to these rules that the Award is 
consequcnce of their case may be published by the Soci 


of Maritime Ar itrators and/or correspondents 


Il. TRIBUNALS 
Section 2. Name of Trim inal - Any Tribunal constituted 
bv the parties for the settlement oft ieir dispute under these 
Rules shall be called the Maritime Arbitration Tr.hunal 
hereinafter referred to as the "Panel 


Section 3. Panels of Arbitrators The Society shall 
establish and main®ain lists of persons with qualifications 
as Arbitrator ing parties may appoint Arbitrators 
theretrom in the manner prescribed in these Rules 


Sectior 4 Office of Tribunal Depending upon the 
number of arbitrators acting. the office of the Tribunal 
shall be as follows 

(a) Sole Arbitrator - His business or home address, as 
he elects 

(b) Two. *bitrators - The home or business address of 
either of the Arbitrators, as decided between them. In the 
event of appointment by them of a third Arbitrator or 
chairman the office of the Tribunal shall shift to the 
business or home address of such third Arbitrator 

(c) Three Arbitrators - The business or home address of 
the Third Arbitrator designated by the original two 
members of the Tribunal appointed by the parties 


me 
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HI. INITIATION OF THE ARBITRATION 

Section 5. Initiation Under an Arbitration Provision i a 
Contract - Any party to a contract containing a clause 
providing for arbitration under the Society Rules, or any 
parcy to a contract containing a general arbitration clause 
when the parties have agreed, by stipulation or otherwise, 
to arbitrate under the Rules of the Society, may commence 
an arbitration by such party serving wntten notice upon 
the other party of intention to resort to arbitration 


f. action 6. Initiation Under a Submission - Anv party to 
an existing dispute may commence an arbitration under 
these Rules by filing with the other party a written request 
to arbitrate under these Rules (Submission), containing a 
statement of the matter in dispute. the amount of money 
involved, if any. and the remedy sought. 

After presentation to the Panel, a Submission 31ከ11% 
agreed by the parties may not be changed unilaterally, but 
only by mutual consent of the parties. The Panel may. in its 
discretion, permit either party to make necessary 
corrections or changes to the Submission which are related 
and consistent with the basic spirit and context of the 
Submission 


Section 7 ! «ing of Locality - The locality where the 
arbitration is ١ be held shall be New York City if not 
specified otherwi: ^ in the agreement to arbitrate: or unless 
the parties determine that it is more practical that the 
arbitration be held elsewhere 


IV. APPOINTMENT OF ARBITP ATOR(S) 
Section 8. Disqualification - No person shallserveas an 
Arbitrator if he has any financial or personal interest in the 
resu!t of the arbitration nor if he has acquired detailed prior 
knowledge of the dispute 


Section 9. Disclosure By Arbitrator(s) of Disqua'itying 
Circumstances - Preferablv at the time of receiving his 
notice of appointment, but not later than the 
commencement of the first hearing. a prospective Ar- 
bitrator is required to disclose any circumstance tending to 
raise a presumption of bias or which he believes might dis- 
qualify him as an impartial Arbitrator including close per- 
sonal ties or business reiations with any one of, (a) either of 
the parties (b) other affiliates of the parties, (c) with counsel 
for either party, cr, (d) with the other Arbitrators on the 
panel. 

Upon receipt of such inform? n. the parties, shall 
declare if willing to proceed un .er the circumstances 
disclosed. If either party declines to waive a presumptive 
disqualification. the vacancy thus created shall be filled in 
accordance with the applicable provisions of these Rules. 
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Section 10. Direct Appointment by Parties - If the 
Submission or other agreement of the parties specifies any 
direct method bv which the Arbitrator(s) is to be appointed, 
that designation or method shall be followed. Upon the 
request of any party, the Society shall submit a list of 
members from which the party, shall, if possible, make an 
appointment 

if a submission or other agreement specifies a period of 
time within which the Arbitrator(s) shall he appointed, and 
any party fails to make such appointment within that 
period, resort may be had to Section 5 of the Act 


Section 11. Appointment Under Act - If the parties have 
not ^ppointed an Arbitrator(s) and have not provided any 
other method of appointment, the Arbitratoris) shall be 
appointed in the manner prescribed in Section 5 of the Act 


Section 12. Appointment of Additional Arbitrator by 
Named Arbitrators - If the parties have named their 
Arbitrators and have authorized such Arbitrators to 
appoint an additionai Arbitrator within a specified time, 
and no appointment is made within such time or any 
agreed extension thereof, resort may be had to Section 5 of 
the Act 

If no period of time is specified by the parties within 
which named Arbitrators are to appoint an additional 
Arbitrator, a period of 30 days from the date of the 
appolitment of the named Arbitrator last appointed shall 
be allowed for their appointment of the additional 
Arbitrator. The Society may furnish the named Arbitrators 
with a Panel list and the appointment of the additional 
Arbitrator shall. if possible, be made from such list Inthe 
event of their failure to make the appointment within such 
30 days. resort may be had to Section 5 of the Act 


Section 13. Notice of Appointment to Arbitrator(s) - 
Notice of the appointment of the Arbitrator(s), whether 
appointed by the parties or by the Court. shall be sent by the 
nominating party to the Arbitrators). aad the acceptance 
of the Arbitratoris) shall he communicated to the parbies 
prior to the opening of the first hearing. 


Section 14. Vacancies - If any Arbitrators) should die, 
withdraw, refuse or be unable to or uisqualified from 
performing the duties of his office. vacancies shall be filled 
as follows 

(a) If the vacancy is created by an Arbitrator appointed 
by either party. the one who nominated him will name à 
replacement. but 11: it replacement shall not have the right 
to change the chairman previously appointed by the 
original two Arbitrators 

(b) If the vacancy is created by the chairman the two 
Arbitrators shall appoir* a new chairman. 
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(ር) Any other circumstances requiring the filling of , 
vacancies shall be covered by resorting to Section 5 of the 
Act 

If already heard, the matter shall be reheard, unless 
the parties agree otherwise 


V. PROCEDURE FOR ORAL HEARING 


Section 15. Time and Place - The Arbitrator(s) shall fix 
the time and place for each he: ring and shall mail prior 
thereto reasonable notice of the first hearing to each party. 


Section 16. Representation by Counsel- Any party may 
be represented by counsel. A party so represented or its 
counsel shall notify in writing the other party and file a 
copy of the notice, which shall contain the name and 
address of counsel, reasonably in advance of the date set 
for the hearing at which counsel is first to appear 


Section 17. Taking of a Stenographic Record - The party 
or parties shall make the necessarv arra gements for the 
taking of a stenographic record of the testimony whenever 
such record is desired by one or more parties. The 
requesting party or parties shall initially pay the cost of 
such record subject to apportionment by Ne Arbitrators. 


Section 18. interpreters - The party or p. ^: ies shall make 
the necessary arrangements for the services of an 
interpreter, if needed. The requesting party or parties shall 
pay th. cost of such service 


Section 19. Attendance at Hearings - Persons having a 
direct interest in the arbitration are entitled to attend 
hearings. It shall be within the dis ation of the 
Arbitrator(s) whether or not to permit the attendance of 
&ny other persons. The Arbitrator(s) shall have the power 
to require theretirement of any witnessor witnesses during 
the testimony of other witnesses. 


Section 20. Adjournments - The Arbitrator(s), upon a 
showing of good cause, may take adjournments at the 
request of a party. A request by all parties for an 
adjournment shall be granted unless, in the judgment of 
the Arbitrator(s), such request wili unduly inconvenience 
the Arbitrator(s) or unduly protract the arbitration 


Section 21. Oaths - Hefore proceeding with the first 
hearing. or with the examination of the file as provided 
under Rule VI, each Arbitrator shall taxe an oath of office. 

The Arbitrator(s) shall require witnesses to testify 
under oath administered by anv duly qualified person. (See 
Appendix C) 


Section 22 Majority Decision Whenever there is more 
than one Arbitrator, te decision and award of the 


10 


-—— — 


— 


544 


Arbitrators shall he by majority vote unless the 


concurrence of all i$ expressly required by the arbitration 
agrecment 


Section 23. Order of Proceedings - A hearing shall be 
opened by the recordirg of a Minute by the Arbitrator(s) 
The Minute shall cet forth the place, time and date of the 
hearing, the presence of the Arbitrator(s) and parties and 
counsel, if any, and the receipt by the Arbitrator(s) of a 
written or oral Submission agreement. 

The Arbitrator(s) may, at the beginning of the hearing, 
ask for statements clarifying the issues involved 

The complaining party, or his counsel, shall then 
present the party’s claim and proofs and his witnesses who 
shall submit to questions or other examination. The 
defending party, or his counsel, shall then present the 
party's defense and proofs and his witnesses who shall 
submit to questions or other examination. If itis not clear 
which party is the complainant, the Arbitrator(s) shail 
make the determination. The Arbitrator(s) may vary this 
procedure in his discretion but shall afford full and equal 
opportunity to all parties for the presentation of any 
material and relevant proofs. 

Exhibits, when offered by either party, may be received 
in evidence by the Arbitrator(s) and when so received shall 
be numbered by the Arbitrator(s) and made part of the 
record. The Arbitrator(s) shall make as part of the record a 
list of the names and addresses of all witnesses. 


Section 24. Arbitration in the Absence of a Party - After a 
default has been established under the provisions of 
Section 4 of the Act, the arbitration mav proceed in the 
absence of the defaulting party, who, after due notice, 
failed to be present or failed to obtain an adjournment. An 
award shali not be made solely on the default of a party 
The Arbitrator(s) shall require the other party to submit 
such evidence as he may require for the making of an 
award. 


Section 25. Evidence - The parties may offer such 
evidence as they desire and shall produce such additional 
evidence as the Arbitrator(s) may deem necessary to an 
understanding and determination of the lispute. The 
Arbitrator(s) may summon witnesses or documents upon 
his own initiative or at the request of any party by 
subpoena, if necessary. (See Appendix A) 

The Arbitrator(s) shall be the judge of the relevancy 
and materiality of the evidence offered and conformity to 
legal rules of evidence shall not be necessary. All evidence 
shall be taken in the presence of the Arbitrator(s) and of all 
the parties except where any of the parties is without 
reasonable cause absent, in default, or has waived his right 
to be present or where submission of evidence by mail or in 
other form has been agreed by both parties. 
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Section 26. Evidence By Affidavit and Filing of 
Documents - The Arbitrator(s) may receive and consider 
the evidence of witnesses by affidavit. but shall deter 
ascribing weight to such evidence until after consideration 
of anv objections made to its admission 

All documents not filed with the Arbitrator(s) at the 
hearing, but which are arranged at the hearing or 


subsequently bv agreement of the parties to be fi 


R 


shall be open to inspection by all parties after such filin 


Section 27. Inspection or Investigation - Whenever the 
Arbitrator(s) deems it necessary to make an inspection or 
investigation in connection with the arbitration, he sh ill 
advise the parties of his intention to make an inspection or 
investigation. The Arbitratoris) shall set the time and st all 
notify the parties thereof. Any party who so desires may be 
present at suc h inspection or inve stigation. In the event 
that the parties, or any of them, are not present at the 
inspection or investigation, the Arbitratoris) shall makea 
verbal or written report to the parties and afford an 
opportunity for the receipt of comment or testimony in 


relation thereto 


Section 28. Conservation of Property - The Arbitrator(s) 
with the consent of the parties, mav issue such orders as 
may be deemed necessary to safeguard the subject matter 
of the arbitration, without prejudice to the rights of the 
parties or to the final determination of the dispute 


Section 29. Closing of Hearings - The Arbitrator(s) shall 
specifically inquire of all parties whether thev have further 
proofs to offer or witnesses to be heard. Upon receiving 
negative replies, the Arbitrator(s) shall declare the 
hearings closed and a Minute thereof shall he recorced. If 
briefs are to be filed the hearings shall be declared closed 
as of the final date set by the Arbitratoris) for the receipt of 
briefs. If documents are to be filed as provided in Section 26 
and the date set for their receipt is later than that set for the 
receipt of briefs, then such later date shall be the date of 
closing the hearing. The time limits, referred to in Section 
32 of these Rules, within which the Arbitrator(s) is required 
to make his award, shall commence to run, in the absence of 
other agreement by the parties, upon the closing of the 
hearings. 


Section 30. Reopening of Hearings - The hearings may 
be reopened by the Arbitrator(s) on his own motion or upon 
application of a party for good cause shown at any time 
before the award is made. If the reopening of the hearing 

ould prevent the making of the award within the specific 
time agreed upon by the parties in thecontract out of which 
the controversy has arisen, the matter may not be reopened 
unless the parties agree upon the extension of such time 
limit. When no specific date is fixed in the contract, the 
Arbitrator(s) may reopen the hearings and the 
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Arbitratoris) shall have 90 davs from the closing of the 
reopened hearings within which to make an award 


VI. PROCEDURE FOR OTHER 
THAN ORAL HEARINGS 


Section 31. Waiver of Oral Hearings - The parties, by 
written agreement, may submit their dispute to arbitration 
by other than oral hearing. Such arbitration. shall be 
conducted under these Maritime Arbitration Rules, except 
such provisions thereof as are inconsistent with this Rule 
VI 

If no method is specified by the parties, proofs shall be 
presented in the following manner: The parties shall. on a 
date set by the Panel submit to the Panel their respective 
contentions in writing, including a Submission agreement 
together with such other proofs as they may wish to submit 
These documents may be accompanied bv written 
arguments or briefs. Copies of all such statements. proofs 
and briefs shall simultaneously be served upon the other 
party 

Each party may reply to the other's statement. proofs 
and brief, but upon the failure of any party to make such a 
reply within a period of fifteen davs after service of such 
documents upon him, he shall be deemed to have waived 
the right to replv 

The Arbitratoz(s) shall have fifteen days from the date 
of receipt of reply documents (or, if none, twenty days after 
receipt of the principal documents) within which to request 
a party or parties to produce additional proof. Upon 
receiving such request, the party or parties shall submit 
such additional proof to the Panel with copies to the other 
party, within fifteen days from the date of service of such 
notice. Each party may make reply to such statement and 
proofs. but. upon the failure of any party to make such a 
reply within a period of ten days after receipt by him of such 
documents, he shal! be deemed to have waived the right to 
reply 

Upon mailing or delivery to the Arbitrators) of all 
documents submitted as provided above, the arbitration 
shall be deemed closed and the time limit within which the 
Arbitrator(s) shall make his award shall begin to run 

Upon rendering his award, the Arbitrator(s) shall return 
all proofs and documents to the respective parties as may 
be requested by them. 


VII. THE AWARD 


Section 32. Time - The Arbitrator(s) shall render his or 
their Award as expeditiously as possible but in no case later 
than 90 days from the receipt by Arbitrators of the last 
evidence, transcript or brief. whichever shall be the last 
received. 
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Section 33. Form - The award shall be in writing and 


shall be signed either by the sol bitrator or by a majority 


if there be more than one or by alli inimous. A partialor 


total dissent shall be signed by the dissenter and included 


with the majority award 


Section 34. Scope - The Art trator(s), in his award, may 
grant any remedy or relief which he deems just and 
equitable and within the scope of the Submission 
agreement of the parties. The Arbitrators), in his award 
shall assess the arbitration fees and expenses as provided 
in Se ction 41,1ክ f vor ofany party and, any administrative 


fees or “ayenses due the Chairman 


Sectio. 35. Award Upon Settlement - If the parties settle 
I lispute during the course of the arbitration, the 
Ar'strator(s), upon such parties’ request, may set forth the 


terms »f the agreed settlement in an award 


Section 36. Delivery of Award to Parties - Parties shall 
accept as legal delivery of the award (a) the placing of the 
award or a true copy thereof in the mail by the 
Arbitrator(s), addressed to such party at his last known 
address or to his attorney, or, (b) personal service of the 
award 


Section 37. Release of Certified Documents - The 
Arbitraterís) shall, upon the written request of a party 
furnish to such party at the party's expense certified 
facsimiles of any papers in the Panel's possession 


VIII. SPECIAL PROVISIONS 
Section 38. Waiver of Rules - Any party who proceeds 
with the arbitration after knowledge that any provision or 
requirement of these Rules has not been complied v ith, and 
who fails to state his objection thereto in writing, shali be 
deemed to have waived his right to object 


Section 39. Time Periods - The parties may modify any 
period of time by mutual agreement and consent of the 
Arbitrator(s). The Arbitrator(s) may extend or shorten any 
period of time established by the Rules upon a showing of 
good cause and shall notify the parties of any such 
extension or shortening of time and reason therefor 


Section 40. Service of Documents - Each party to a 
Submission or other agreement which provides for 
arbitration under these Hules shall be deemed to have 
consented and shall consent that any papers, notices or 
process necessary or proper for the initiation or 
continuation of an arbitration under these Hules and for 
any court action in connection therewith or for the entry of 
judgment on anv award made thereunder may be served 
upon such party (a) by mail addressed to such party or his 
attorney at his last known address or (b) by personal 
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service, within or without the state wherein the arbitration 
18 to be held (whether such party be within or without the 
United States of America). All documents shall bear the 
date of service and sworn proof thereof shall n t be required 
unless specifically requested by a partvorthe Ar Ditrator(s) 
The Counsel of either party may be utilizied by the Panel to 
implement subpoenas or other legal procedures instituted 
by the Panel. The ex penses and fees for such services are to 
be allocated as the Arbitrator(s) decide 


IX. FEES AND EXPENSES 


Section 41 Expenses - The expenses of witnesses for 
either side shall be paid by the party producing such 
witnesses 

The cost of the stenographic record. if anv is made and 
all transcripts thereof shall be pro-rated equallv among all 
parties ordering copies, unless they shall otherwise agree 
or the Panel otherwise awards, and shall be paid for hv the 
responsible parties directly to the reporting agency 

All other expenses of the arbitration. including 
required traveling and other expenses of the Arbitratoris) 
and the expenses of anv witnesses or the cost of anv proofs 
produced at the direct request of the Arbitrator(s), shall be 
borne equallv bv the parties, unless thev agree otherwise 
or unless the Arbitratoris) In his award assesses such 
expenses or any part thereof against a specified party or 
parties 

The travel and living expensesofan Arbitrator(s) from 
outside the area named for the arbitration shall be bornein 
the first instance by the party who appointed him. unless 
the Panel awards otherwise 

The Arbitratorís) may award to the Chairman anv 
expenses advanced or incurred on behalf of the arbitration 
proceeding and any fees due and remaining unpaid by any 
party responsible therefor 


Section 42 Arbitrator(s) Fee - The Arbitrator(s) 
shall determine the amount of his compensation. In 
determining such amount, regard shall be had to (1) the 
time taken to hear, consider and determine the issues 
presented. (2) the magnitude of the claim or subject matter. 
(4) the complexity of the facts and issues, and (4) the 
importance or urgency of the matter being arbitrated. Ifthe 
dispute is settled during the course of the arbitration, the 
Arbitrator(s) is nevertheless entitled toa fee commensurate 
with his involvement in the arbitration. The Arbitratoris) 
may demand their fees and expenses be paid before 
releasing the award 


Section 43. Deposits - The Arbitrator(s) mav require the 
parties to deposit ir advance such sums of money as either 
deems necessary to defray the expense of the arbitration, 
including the Arbitratoris) fee, if any. and shall render an 
accounting to the parties and return any unexpended 
balance. 
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INTERPRETATION AND 
APPLICATION OF RULES 
Section 44. Interpretation and Application of Rules - The 


Arbitrator(s) shall interpret and apply these Rules insofar 
as they relate ıd duties. When there is more 
than one Arbitrator. and a difference anses among them 
ipi ition of anv such Rules 


meaning or apr 


concerning the 


the difference shall bv majority vote 


<¢ Rules may be purchased 


tv for $1.00 per copy 
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1 ) 
John Murray ova ١ 


17 Batt ry Pla. ' 
New York City 
April 22, 1975 


Mr, Richard 11, Sommer 
Kirlin, Campbell & Keating 
120 Broadway 
New York, N. Y. 10005 
BENNINGTON 
Mr. John J. Sullivan Arbitratiop | 
Mendes & Hount 
27 William Street 
New York, N. Y. 10005 


Gentlemen: 


The Panel has set noon time on April 29th 
for a conference in an effort to settio the above 
case, Unfortunately, George Stam is now in the 
hospital with a kidney ailment. There is a very 
slight chance of his being out on the date of the 
conference in the process of transferring from the 
Westchester Hospital to a New York hospital. How- 
ever, if he is unable to make that date, *here may 
well be a very extended delay, so that we request 
both counsel to waive the time provision in the 
Rules of the Society. 


If such an extended delay does eventuate, 
will you centlemen wish Mr. Ferris and myself to get 
together to discuss the case without Nr. Stam at that 
time in case it should happen that hr. Ferris and I 
are in accord anyway? 


Please advise me or Mrs. Feldman in this 
office promptly on that point, 


Very truly. youre 
Ul 3 RKD 
7 > ዒ " [ « ሠ“ 
JMR:RF John M, Reynolds 


CC: Mr. Arthur Ferris 
Mr. George T, Stam 


Exh bre ZI 


Mr. Jolin Murray Reynolds 
17 battery Place 
New York, N. Y. 10004 
Mr. Arthur E. Ferris 
47 Winchester Driva 
Manhasset, New York 11039 
Capt. 
c/o Bunge 
One Chase Manhat 


New 


Georvic T 


COrp. 


Referenca is made to Mz. 
ፉሩ 


We believe it preferable that the 
benefit of all arbitrators’ v 
conclusion on the issues 
panel's deliberations 
attend. 


ryt.y > 
273 


y et 3 - TI 
presented and, as such, 


for your courtesy. 


Reynolds letter of 


panel have 
and corments in arriving at a 
request that 
be deferred until Captain Stam is able to 


prepared 


April 22nC€ concerning the arbitration in the captioned matter. 
We are sorry to hear of Captain Stam's illness, and are 
to waiva the time provision in The Rules of the Society. 


tne 


the 


Very truly yours, 


MENDES & MOUNT 


John J. 
JJS:dc 

co: Campbell & Keating 
broadway 
New York, H, 
Richard 


Ye 
H. 


19005 


65 on eres 
Sommer, 


LE 


Sullivan 


-= 


dele, Ñ 1 


Ne 


ir, Richard li. 
Kirlin, Campbel 
120 broadway 
lew York, i. Y, 


4r. John J. Sul 
Mendes & Mount 
27 Willian Stre 
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m iv Cyn |! 
š B allery PL. 
w Yoel. C ity 
June 3, 1975 

Sommer 

1 ; heating 

10005 

livan BENNINGTON 

Arbitra ition 

et 

10005 


New York, H, Y. 
Gentlenen: 


Copies 
vessel are enc] 


Please 


of your Lxhibivs 


Encs, 


of the Award in the above 


osed herewith, 


advise 1f you wish any 
returned, 


~ 


or all 


Very truly yours, 


E hy LUN 


ረ-/. | 


ሪ John N., [ርሃ ከር›1፡' 
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i,cross-motion of respondent and in Support of the petition to 


l 
confirm tl 2 trat 'S Award As is ully upported in t 
| | 
. i 
|| me orand accompanying this affidavit, the cross-motion is ! 
(| clearly sham and frivolous. Section 10 of Title 9 clearly i 
١ | 
provides the only instances when a Court may make an order 
| 
vacating tl Award. In addition the Court of Appeals for this 


;Circuit has limited the grounds for vacating ar Award. None of 


i! ' ; [ 
| the grounds of the statute nor of prior precedent are even | 


Suggested by opposing counsel. 


hear 


65A 
reference to testimony and the live t tnesses and the rc-argr ng 
of the applicable Jaw. The arbitrators in fact found that the 
vessel was damaged by ice while engaged under the charter and 
because the award went against respondent, respondent seeks to 
re-hash the evidence and the law which is clearly something that 
applicable act E U.S.C. Section 10 was designed to avoid. 
It is respectively : :bmitted that the reopening of these issues 
by respondent is clearly improper under the law. 


Finally respondent's counsel argues that the award should 


! 
be vacated on the grounds that one of the arbitrators had served on 


a panel involving other parties and other issues but by coincidence 
involved a vessel at Cook Inlet. Nothing in the award of th 
other case referred to by respondent's counsel indicates that the 
same terminal was involved although the award mentions ports in 
Alaska and Cook Jnlet., Aside om that fact, 21. is 
any ground to vical hat ès arbitraler or indeed a judge has 
decided other cases. The other decision, while it involved ice 
damage at Cook Inlet, involved questions of insurance and whethe 
or not a charterer wars liable o :0 the extent an own: 
reiibursed by its underwriter. Lt is shocking that respondent's 
counsel suggests that an arbitrator would bring precon tel cod idi 
to an arbitration, particulary in view of the statement to the con- 
trary of the impartial arbitrator on the record. 

By innvendo respondent's counsel would have the Court 


believe that one of the arbitrators (not the others) could not 


have come to the conclusion that he came to without prior knowledge. 
Respondent's counsel ignores exhibits that were introduced, includ-! 
‘ing the attached Exhibit A which deals with the factual conditions 
at the terminal. More importantly, respondent's counsel neglects 
to mention that the panel viewed a color motion picture film 


taken by the pilot on the voyage in question showir the loading 


facility and the vessel and the terrible ice con^ 


Clearly the award is supported in fact and law but 


even it were not the Courts have held that the a d of arbitrators 


| 
x 5 
| 


( 
must be confirmed. 


It is respectively submitted that the cross-motion of 
respondents should be denied and petition to confirm the award 


should be granted. 


Richard H. Sommer 


— > 


Sworn to before me this / 


Notary Public 


DOUGLAS C. J. BRIGANDI 
NOTARY PUELIC, STATE OF NEW YORK 
No. 41-4502/57 
Qualified in Queens County 
Certificate ite # York inty 
Commission Expires March 20, 1:77 
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ALASKA'S DRIFT RIVER MARINE TERMINAL 
EMPLOYS MOVABLE FENDERING SYSTEM 
by 
K. E. ANDERSON 
Kenneth E. Anderson joined the |. yu ጫ፦ idk Aad aay: 


sane À 


` 
` 
Mobil organization in 1950 as | / ١ TN ጊ 


an engineer in the Central Pipe- | 


፡ን 


wat 


lines Division, Wichita, Kansas. 
| ን. ^ 


LT 
After serving in various en- / JN ዊው Je. ) 


RM 


i 


i gineering and operating capaci- 


ties, he was transferred to the 


Mobil Pipe Line Company Engi- 
neering Department at Dallas, 
Texas in 1962. From 1962 to 
1965, he held the positions of 
senior engineer and manager of K. E. ANDERSON 

general engineering and actively participated in several part 

2 

interest pipeline ventures including the Sirtica and Amal systems d 
in Libya. He was appointed project manager and vice president 
62 the Cook Inlet Pipe Line Company in mid 1966 with head- 


quarters in Anchorage, Alaska. Upon completion of the initial 


Cook Inlet facilities at the end of 1967 he transferred to 


assumed his present position of pipeline planning associate in 


| 
x Mobil's North American Division offices in New York City. He 
| june of 1968. 


* Pipeline Planning Associate, Mobil Oil Corporation 
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ALASKA'S DRIFT RIVER MARINE TERMINAL 
EMPLOYS MOVABLE FENDERING SYSTEM 
. by 
K. E. ANDERSON* 
Kenneth E. Anderson joined the ው 2፡2 ደጀ eke ا‎ ae 
- As n ን 
Mobil organization in 1950 as ያ ምች ኣ 
. 7 a er . ጅቶ 
an engineer ir the Central Pipe- a ረጃ ¥ 


lines Division, Wichita, Kansas. 
After serving in various en- 
gineering and operating capaci- 
ties, he was transferred to the 
Mobil Pipe Line Company Engi- 
neering Department at Dallas, 
Texas in 1962. From 1962 to 


1965, he held the positions of 


senior engineer and manager of 
general engineering and actively participated in several part 
> 
interest pipeline ventures including the Sirtica and Amal systems 
in Libya. He was appointed project manager and vice president 
Of the Cook Inlet Pipe Line Company in mid 1966 with head- 
quarters in Anchorage, Alaska. Upon completion of the initial 
Cook Inlet facilities at the end of 1967 he transferred to 
Mobil's North American Division offices in New York City. He | 
assumed his present position of pipeline planning associate in 


june of 1968. 


* Pipeline Planning Associate, Mobil Oil Corporation 
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Mr. Anderson attended Kansas State University vhere he earned 
a B. S. degree in Mechanical Engincering in 1950. 


ABSTRACT 
1 s - ን lige 
ice Foes propelled by abnormi ally strong tidal currents ጓፍ 
present a crus shing menace t> any pr cotruding structure, in. the north- 
ern portion of Cook Inlet. This condition, "coupled with 25 foot 


tides and the "usual vessel freeboard variances accompanied with 
tanker loading operations, created a r.al design challenge for Cook 


Inlet Pipe Line Corpary's tanker loading dock at Drift River Alaska. Y 
1 E g 


Upon analyzing the structural requirements necessary to pro- 
vide a fendering system capable of withstanding the design ice 
forces it was determined that a conventional fixed fendering system 
would require massive supporting structures In addition, likely 
problems associated with maintaining a fixed fendering system dur- 
ing the ice season appeared insurmountable, since conventional 
floating work equipment could not be used in the ice nor could any 
major diving work be carried on during that period. The high in- 
vestment required for additional structural strength plus the uncer 
tainties of maintenance quickly rendered the conclusion that a fixed 
fendering system was impractical for this location. 


ived to fulfill the 
ished by the local environmental 
conditions and selected deisgn criteria. The system consists of 
two large fendering units normally positioned slightly above the 
water line that are raised end lovered with the tide and ship's 
freeboard as the vessel is firmly moored along side of the tanker 
loading dock. 


A movable fendering system vas concei 
special design requirements l 


e 


Une Drift River Marine Terminal is now in its second year of 
oporation in Cook Inlet's treacherous wa aters.!| The steel silhouette 


of the offshore > tanker “loading J dock presents a rather spectacular 
contrast against the majectic background of the Aleutian Mountain 
Range with its active valcanoes and glaciers, but then this is 
Alaska where nature has provided the Producer, the Pipeliner and 
the Mariner with some real unusual logistic and environmental 
challenges. 


This is the second crude oil tanker loading facility to be 
constructed in Cook Inlet, one of the oil industries' more active 
exploration and development areas in North America during the past 
five years. The relatively new tanker loading dock is located 
approximately two miles offshore from the mouth of Drift River on 
“ha west side of Cook Inlet, which is roughly 90 miles southwest 
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of Anchorage and about 30 ear west-southwest of Kenai. prift 
River is the terminus point of a crude oii pipeline system that 
transports crude oil received from off-shore platforms along the 
west shore of the ines. A large crude oil storage tank farm, de- 
ballast system, livinc ; quarters and other related terminal facili- 


ties are located on skoré along the south side of Drift River. 
These common carrier facilities are owned by Cook Inlet Pipe Line 
Comp ^y. a Corp poration formed by Atlantic Richfield Oil Company. 
Citi - -vice Company, Marathon Oil Cc mpany, Mobil Oil Corpora 
tion, ° Union Oil Company of California. Figure 1 shows a vi- 
cinity map of the Drift River area. 


Cook Inlet extends from the Gulf of Alaska in a northeasterly 

direction to Anchorage, 5 distance of approx imately 150 miles. 

The inlet width varies from nearly 50 miles to approximately 10 
miles at the Forelands. This body of water has long been known 


pa its high tides, strong 1 „andy zinte y ice conditio s. At 
chorage, high tides range up to 32 feet above datum and አን ይፈ 
Sous when a high tide is followed by a negative low tide the — 


total tide range can be 36 feet or greater. phe extreme range of 


ing solid by 


the semi-di iurnal tides prevents the inlet from Freez 


breaking the fce ínto large floes which move back and forth with 
the tides. Generally the area nor th of the Forelands becomes 
clogged with ice floes whereas the "enlargemen of the inlet to the 


١ 
s 
south of the Forelands tenas to disperse the floes and thereby re- 
Guce the ice concentration. Normally, the ice season ;revails 
+ 


from January through March. 


jecause | of the extreme tide and ice conditions, considerable 


~~ = 


design crite} -ia had to be developed and spe ecial "construction rer 
guirements established for the offshore tanker loading dock. / iet 
The doc contains five separate structures consisting of a central 
positioned platrorm, two id gei dolphins equally gpaced on each 
side of the platiorm and tv ooring dolphins equally spaced out- 
board from ea ch of the two E dolphins. Figure 2 is a photo- 
graph of a model of the dock facilities. The design and construcz- 
tion ን ምም employed in the main dock structures and their 

many components are indeed int teresting subjects within themselves. 
However, the scope of this paper will be limited to the movable 
fendering system which faces the wo breasting dolphins and pre- 
vents vessels from nesting against the central platform structure. 


Fenderinc is a necessary component of all moorinc docks, its 
7 


configuration and use being dependent upon the prevailing conditions 


guch as ship 5 ize, sea exposure, jmpact energy requirements, and 
any other par ticular environm ental and operi ting conditions natural 
to the location. Due to the many different requirements, a great ` 
variety of fendering systems are cmployed roan y around the world's 
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seaports. Probably the most common 31 tallatior consist of resil 
icnt or spring fi r units,. batte pili J of several typ - such 
as wood, steel and reinforced concre te, or a combination of thes 
Vi ( components. In most instances, some form of expend ble 
type facing such û timber or flexible spring units are usually 
mounted directly to a pe: ient structure in a manner to provide 
easy maintenan replacement. The majority of £f ndering sys- 
tems used toda re of the fixed or st ionery type, i.e. their 
ሪ ጋ Jt 
position is not adjusted during the mooring period. Fendering is 
ገ 


+ بح جوم‎ ር: 2) ገ” ጊያ niv 
nccessary only 


lock structure. 


One of the of 


sel but 


also to protect the 


fendering is that must 


be sufficiently soft so as to prevent damage to the ship and at 
the same time it must be of suitable strength to main! uin its shape 
without requiring € ve maintenance or repli E. This 
prerequisite, plus the criteria that ships vould dock at Drift 
River without tug assistance, meant cor siderable impact enerov had 
to bo accommodated by both the fendering syst and by tne breast- 
ing dolphin to ich the fendering was to be attached. Docking 
forces established for the Drift Riv: -erminal design were based 
on a 30,0200 DJT tanker loaded with or third bal] t, docking at 
a velocitv of one foot per second 3 ] to the fender f: It 
was furth 51 ! ] |t the initial design would incorporate 
necessary provisions to acct date an ultimate vessel size of 
100,000 DNT. Dockil criterial for the 100,000 iT tanker was 
based on or third ballast load and a docking volocity of .6 feet 
per second normal to the fender line. 

Normal tide range at the terminal ste 5 20-23 feet excopt 
for the two higher seasonal tides which occur once in the spring 
and autumn that occasionally reach 25 feet. A maximum tide range 


feot 


of 27-29 
negative tides. 


those just 90 


xperienced due 
at Drift 
y at Anchorage; 


Y 
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T then R 


ides 


awa 


miles 


significant especially with their predo 
two high tides and two low tides per 
3 
t} + 


occasions where the t 


diurnal pattern the frequency 


These unusually high tides coupled 


of 


. the ran 


considerable 1 


nae 


board present a ang 


Figure 3 graphically indicat: 
quired for a 30,059 DWT 
Slack 20 f 


period. 


tanker 


tide and assuming a 


of illus 


oot hi, 


For the purpose this 


vessel arrived with 60,000 barrels of ballast and that 


idal cycle become: 


to combination of hig}. and 
somewhat than 

nevertheless, they are still 
ni-diurnal 
v). There 
ced as it approaches 


th occurrences is 


iver are less 


minant sei cycle, 


24-hour da are 
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of 
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minor. 
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with 


fenceri 


varying ship free- 


ng area requirements. 


ge of fendering surface re- 
starting the loac.ng cycle on a | 


17 hour 
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turnaround 
assumed the 


all ballast 


dock 


it is 


BREASTING DOLPHIN, CAISSONS 


sms d 


Ou 


— — — 


| 
| 
| 
| 
| 
| 
| 


| 
IMLLW ii | 
i4 [6 


104. "6A | ظ‎ 


was discharged prior to taking on crude cargo. The seventeen hour 
turnaround period consists of one hour of docking and securing vessel, 
six hours of d-ballasting, nine hours of cargo loading and one hour 
for securing lines and leaving the dock. In genoral, fendering is 
required for some portion of the vessel's hull between the water 

line and the structure it is breasting against. It will be noted 
from Figure 3 that approximately 29 feet of the vess el's hull or 
freeboard is exposed at the beginning. As the loading cycle continue 
to the low water slack period the freeboard increases to ل‎ qud 
35 fct due to discharge of ballast. This demonstrates that with a 
ten foot high fender unit maintained at an elevation whereby bottom 
of fender is two feet above water line, then the total vertical 

area requiring fendering sometime during the loading cycle is be- 
tween elevation plus two feet and plus 32 feet with respect to mean 
lower low water. In reality, the extreme high and low tides must 

be considered when determining minimum fendering height requirements 
which for Drift River becomes more like 42 feet. The two foot clear- 
ance between water level and bottom of fender is an arbitrary operating 
condition whereas the ten foot fender height is a design feature. 

Bot of these two criterias epply to the Drift River fender assem- 
biies although considerable more latitude is available for clearance 
>bove water line at the starting of the loading cycle but this dim- 
inishes to zero as some vessels become fully loaded. 


Contrary to the typical summer ioading cycle just discussed, 
some Ma. “ers choose to maintain a doopor,draft or trim condition 
when heavy ice is present. This is done to protect the rudder and 
propeller against ice damage and is accomplished by loading cargo 
before or simultaneously with decballasting operations. For this 
situation, the ferócring . arca requirement is again different, thus 
further demonstrating :G varie*le range involved. Because of these 
extensive fendering reguirements and the fact that fo.’ a fixed system 
> منود دز‎ portion of the fendering would be subjected to ice loading, 
£t y decided that some form of movable type fend dering vould have ` . 
to be devised in order to minimize structures and maintenance. 

prior to discussing the actual design features used for the 
Drift River fendering system, it is essential to first reviev the 
other majcr environmental conditions natural to this site. It is 
these conditions which make Cook Inlet quite different to other 
tanker loading ports from both a design and operating standpoint. 
While reviewcing these environmental conditions, I will also 
briefly cover the design criteria adopted for these items. 
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always a considarable : amount of fresh water ice present. due, .to the 


Ice formed in Cook Inlet is basically sea. ico but there is 


— — —— 


many glacier fed tributary y streams./, Ice floes of one half to one 


sg AGE with a thickness of two feet or more are common at thé 
ift River - site. “Phe ice is not always in "the form of flat floes 
5 — extensive tide action in the upper inlet above the Forelands 
breaks the large floes into smaller pieces and causes considerable 
rafting of layers on layers that commonly. attain heights of | da 
fcet or more. Wind also causes rafting particularly if there is a 
heavy concentration of small ice pieces. Other rafting conditions 
are causcd by obstructions such as dolphin or platform caissons 
end even by a ship v while it is | either moored_¢ or moving through an 
ice f1 floe. Whenever rafting conditions exist, there is a tendency 


“gor the sea ice to loose its salinity. content by aeration action. 


— 


This transformation is accelerated by the tide as rt tosses the : 
floes to and fro up and down the inlet. Figure 4 depicts a typical 
Drift River winter scene. ኣዬ 


V Although the purpose of a movable fendering.system for the 
Drift River installation was primarily to allow the fendering system 
to be kept ovt of the ice zone thereby eliminating ice loading, it 
was subsequently determined that ice forces acting on the tanker | 


while moored at the dock could be more pr ominent “than docking im- 
pact forces. fy'rnus, since the fónáer units were tó be the media fer | 
transmitting forces acting on the moored tanker to the breasting | 
dolphins, conseauently ice forces still became the critical forces 

for the fender design. dcs criteria adopted for the fendering | 
system wes based on six inch thick ice effectively loading the en- | 
tire lengt! of a 30,000 Dit tanker. This type of ice loading is | 
unusual for with the dock oriented parallc1 with peak currents ice | 
loading normal to the Lull of the vessel can occur only under certain! 
combinations of current and wind conditions. In selecting this de- 
sign ice criteria, a firm operating policy was established to safe- 
guard against the catastrophic 4 dangers of large 2 =loes acting normal 
to moored vessels which could crnsh the “vessel's hull./| A policy 
to leave berth when such pot ential ice conditions exist has becn 


used successfully to date without v sonable hardships or delays. 
Tne fender ice criteria just review should nct be constru.-d as the 
ice criteria used for the main dock scructures. A much more severe | 
ico load is Koen on the dolphin and platform caissons. Ice 
loading on these structures is even further comesunded by the con- 


tinual changing current apa Numa causing loacing from all direc- 
tions. The design ice thickness for these struc ures was 42 inches. 
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J 
Perhaps you've heard of rocks that actually float; well, 

Cook Inlet has this strange phenomenon too. In this instance, 
though, it's not the rock characteristics that cause flotation; 
instead, it's simply ice action. There are several areas in the 
northern portion of the inlet where concentrated numbers of bould- 
ers are strewn along the beaches and mud flats - the Drift River 
area happens to be void of such. It's quite common to sce these 
boulders moved about the shore line or completely disappear from 
sight. This migration of boulders, some weighing several tons or 
more, is brought about by ice forming on the boulder by successive 
tide actions until sufficient area accumulates for the whole mass 
to become buoyant. Once it reaches the floating condition, it 
then merely floats away with the current. Because of these strange 
happenings, one cannot be sure of boulder free beaches until spring 
breakup is over and then it's only a year-to-year proposition. 

| If subsurface work i^ involved, consideration must be given to the 
possibility of encountering buried boulders for many have been de- 
posited and silted in through the ages. 


Before leaving the subject of ice, it should be understood 
that ice fails by direct compression around vertical caissons such 
as used in the Drift River dock structures. Equally important to 
remember is the relationship of horizontal ice forces with respect 
to ftoe velocity. Although it seems logical to expett maximum ice 
forces during peak current periods, actually just the opposite 
is the case as the greatest force is exerted on the structure when 
a steady slow motion exists. This latter condition is not just 
another’ phenomenon inherent to Cook Inlet! it's merely a function 
of ice crushing strength which decreases with increasing floe 
| motion or impact against an obstruction. 

Inlet water temperatures vary from around 489 p in the summer 
to 289 F in the winter. The mean annual ambient temperature is 
around 339 F whereas the recorded extreme minimum and maximum tern- - 
peratures are minus 48?F and plus ‘LF respectively. To safe- 
guard against the extreme cold temperature, a design temperature 
of minus 50° F was used for all dock structural components located 
above the mean lower low water line. Fortunately, the extreme 
subzero temperature periods are relatively short, usually lasting 
only several days. This undoubtedly influenced by the warmer waters 
in the inlet and the Gulf of Alaska. Conseguently, winter tem- 
peratures around the immediate Cook Inlet area are much more mo- 
derate than the inland and arctic arcas of Alaska. For that matter, 
the mean winter temperature is even more moderate than some of the 
northern states here in the lower forty-eight. Weather bureau 
statistics at the closest recording station to Drift River indicate 
a mean annual precipation of about 18 inches of rainfall and a 
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mean snowfall of around 62 inches. This weathers dat however, 
is received somewhat skeptically by the Drift River terminal per- 
sonnel because during the winter of 1966-1967 the terminal site 
yas covered with snow to a depth of 12-15 feet on the level. 
fficial rainfall figures likewise seem' low when compared to 
actual experience since the site was first occupied for the ini- 
tial construction work in Apcil of 1966. The nearness of Mt. 
Redoubt, a 10,197 foot active volcano, some 25 miles from the ter- 
minal and the surrounding mountain range may have a significant 
effect on the wedther at Drift River whereas thse features may 
not be a factor atthe closest U. S. weather statior some 30 miles 
away on the Kenai Penninsula. A modern weather station has been 
installed at Drift River; however, its existence is still too 
new to establish historical data. 


Wave conditions at the terminal site are generally minor, 
primarily because the only source for long fetches is froma 
southwestern direction. The orientation of the inlet plus the 
narrow channel and its adjacent shoal areas tends to further reduce 
the possibility of any major wave action being transmittec from 
the open seas. Because of these reasons, a rather moderat2 eleven 
foot design xw selected From an operations stand- 
point, swell conditions are of more concern than wave action in 
Cook Inlet ac storm swells can be rather severe and are known to 
develop quite suddenly. This condition is due to the storm track 
created by two quite differnet air masses, one being the colder 
continental air mass to the north and the other the warmer maritime 
air mass to the south. The prevailing wind direction is from the 
northeast or mostly parallel with the inlet whereas cross winds 
are harnessed by the mountain ranges and thus of much ?ess inton- 
sity. Maximum wind velocity is approximately 75 MPH. 


rave height was 


Peak tidal currents at the terminal site generally range be- 
tween 3 and 5 knots although speeds of 6 knots have been reported 
in this arca. Usually, the ebb current is slightly greater than 
the flood current, due to the addition of runoff water from Drift 
iver and the other tributary streams. Even greater currents of 
up to 8 knots have been reported in the area immediately south of 
_Forevonds. At times, the current directions appear to have a . 
domi, ant pattern of rotation and phase of occurrence within the 
tidal cycle. The direction of rotation beginning at slack tide 
periods +s generally clockwise for both flood and ebb tides. 
But then at o ther times, with apparently similar tide condition 
the current rotation and time duration are not necessarily the 
same. The average directions toward which the peak currents flow 
was mea..ared to be 0349 T for flood currents and 2089 for ebb 
currents or a difference of 69 from being 1809 in opposii^ direc- 
tions of each other. A dock orientation of 035° and 215° was i 
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chosen as the mean of the average peak currents. There are 
occurrences where currents of one knot and greater occur at 90° 
to the face of dock. During these times, special precautions 
must be taken if docking 9 

vails. 


‘erations are in progress or if ice pre- 


Another environmental condition which will be of general 
interest is the seismic aspects. Although seismic conditions were 
not direct factors in the ander design, they were certainly a 


critical part of the overall dock structure design. Alaska lies 


in the circum-Pacific semsic belt where the frequency of earth- 
o- kes is quite high. The destructive 1964 earthquake caused 


ciaqnificant displacement of the earth's crust over a broad area 

of south cent 

40 feet on 13 J 

approximately 150 niles east of Cook Inlet. Sizeable subsidences 
£ 


‘ra? Alaska. Upthrusts have been measured at nearly 


ontaque Island in the Prince William Sound region, 


in the rango of five feet or more were also experienced at several 


ር 
locations over a broad area including the inlet. 


This 


concludes a review of the major environmental conditions 
prevalent to the D ift River site and highlights some of the more 


major design criteria established for these conditior- As pre- 
viously stated, it was decided that a movoable type fe idering sys- 
tem which would span the 80 foot spacing between the front two 
caisson legs of each breasting dolphin was considered the most 
suitable arrangement. The detail fender des ign work was cont ract- 


ed to Bechtel Corporation of San Francisco, California who retained 
John Blume and Associates, also of San Francisco fox the structural 
design, and Professor Harold Payton of the University of Alaska 


for ice criteria. The final design was chosen after an extensive 
review of the expected forces, the desired operating features, 


the availability of m terials and equipment, and required fabrica- 
کے‎ A a 


tion and field erection procedures. Understandably, the final 
design was somewhat sophisticated requiring special materials and 


equipment. 


Each of the two fendering ¿ssemblies are approximately 98 feet 
long, 10 feet high, 28 feet deep and weigh approximately 150 tons. 
"he double horizontal trussed units fabricated of low temperature 
steel have a front interfacing consisting of two rows of eleven 
flexible dock fenders. These flexible dock fenders are constructed 
of a special elastomer designed to withstand large berthing loads 
at extremely low temperatures without permanent distortion or other 
damage. he outboard ends of the flexible fender un ts are con- 
n^cted to a steel frame to which is mounted a 12" x 12" timber fac- 
ing for the full length of the fendor assembly. Concrete counter- 
weights are installed on the top and bottom inboard trusses for 


stability purposes. A plan view of the fender assembly is shown 
in Figure 5. ; 7 
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Slide bearing plate assemblies are attached at cach end oZ 
the fendering unit to provide a contact surface at the front and 
near the inside quarter point on the four front breasting doJphin 
caissons. The caissons are a lso fitted with slide bear ing plate 
assemblies mounted vertically to the caissons that run the entire 
length of fender travel. Resilicnt type, reinforced rubber sandwich 
units are installed in the inner fender S lide bearing assemblies to 
maintain pressure contact between the fender slides and the caisson 
slides. The inner fender slide bearing assemblies also are equip- 
ped vith steel keeper plates to prevent the fendor assembly from 
swinging out away from the caissons. Slide bearing surfaces are 
an important pert of the fender structure much more than just a con- 
tact surface for the fender to ride up and down the caissons on 
4s this is the point where forces exerted on the fender structure are 
transmitted to the breasting dolphins 


Originally, the slide assemblies included a coating of plastic 
material bonded to stainless steel backup plates welded to both 
the fender and caisson slide plates. This material has since been 
removed. The purpose of the plastic coating was to reduce the 
friction factor and ice accumulation; however, experience has proven 
that a metal to metal surface periodically greased works satisfact- 
orily. It has als» been determined from actual experience that any 
ice accumulations on theslide assemblies is of no consequence for 
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it is quickly broken off by the fender slide action once the fender 


is moved. 


The fendering units are moved vertically by ። hoisting system 
housed in each of the four 11 foot diameter breasting dolphin 
caissons. Access to the hoist assembly is provided thre ugh a manhole 
on the top of 
18 feet to the hoist base. Each hoist is driven by en clectria motor 
that is equipped with a spring 3 d.c. activated disc type brake. 
The individual 48" diameter hoist drums are connected to a doable 
five part line system with guide sheaves installed near the interior 


the caissons and a fixed interior ladder that extends 


top of the caissons, 4 fixed upper sheave block on the exterior top 
of the caissons and a lower sheave block which is pinned to the 

top of the fender assembly at each end. Figure 6 shows an elevation 
of the fender hoisting assembly. Another concern during the design 
stage was the possible buildup of ice on the hoist lines and sheaving 
assemblies. This h 

as again the weight of the fender unit quickly breaks up the ice build- 
up. 


as proved not to be a serious operating problem 


In discussing the design features of the fender truss, it was 
mentioned that low temperature quality steel was used. All steel 
members were required to conform to ASTM A537 Grade A specifications 
having an average impact value of 25 foot -lbs. at minus 50° F. 
'abrication and welding specifications were generally in accordance 
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Fig. 
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to Section VIII of the ASME Boiler and Pressure Code. Each ) 
fender unit was fabricated into four main sectii to alleviate 
vir vide probi that would have } n invol l with a single 
piece assembly. The four nin section nd related a irten es 
were bolt together at the Port of Anc! ag then barged to " 
dock site ik Final installatio Prog ly size structural steel 
members of low temperature grad eel were not available commer- 
cially; therefore, these ! ers had to be fabricated from flat 
plate which added ^n"npreciably to the fabrication time. 

Fendering height controllec ! manoally from either of two 
control station sites. control station is located outsi« OJ 
the walkway near each inboard breasting dolphin caisson and a second 


IE ዝ 


control point is located in tix ontrol tower on the centr lat- 

form. The two hoisting motors on each fender unit are synchronized 

and operated from a single switch. Separate control is also pro- 

vided on each outboard hoist to adjust fender trim if necded at ^4 
the outside control stations. Hoisting and lo ig of the fen- ል 
der units is performed under power at all - s. Mechanical and ; 


thermal 


cycle 


overload 
the 


status is 


from control tow 
the first ta 
Hp 


of this year, 165 


Between 
ary 


Of ship siz varying fr: 
exception of the first few 
runs made by a few vessels 


have been made without tug 
r 


nker 


monitored 


er. 


loadi ng on November 5, 1967 and mid- 
vessels were loaded at Drift Ri E. 
one docking evory 48 hours for a range 
12,000 DIT to 50,000 1 W h the 
dockings and the occasional first trip 
after the startup period, the dockings 
assistance. This type of docking 


Operation requires experienced marine personnel and a structurally 
sound tendering syste Normally, the « ing 1s done during slec 
tide conditions when cv it is not a factor; ho r, with th 
limited slack tide poriods this beco a real scheduling problem. 
Tide tables must be continually ues "i for are weather con- 
ditions and during ice seasons careful watch must be taken. The 


avera slack tide period i 
this does vary slightly 
are also a critical part of 
be taken in correlating sui 
time cyclefor the current d 
running quite diffor 
attended tug 


ntly 
docking 


The movable fendering 
installation for the Cook 
concept may not be new but 


ment makes 


betwen 


than 
difficult. 


Inlet ice conditions. 


it a novel disign for 


s approximately 30 minutes; 
flood bb Current 
dock operations. Special care must 
face current conditions th the tide 
irection at lower depth can be 
at the surf making 


although 


and e observations 


water 


ace again un- 


system has proven to be a practical 
This particular 
sve and environ- 


its form, 


Inlet 


use in this 
the Cook 


area. 
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Exhibi 3 BGA 
March 7, 1975 
Mr. John Murray Reynolds 
17 Battery Placc 
New York, New York 10004 
Mr. Arthur J ‘orris 
47 Winchester Drive 
Manhasset, New York 11030 
AH 
Capt. George 7T. Stam 
c/o Bunye Corp. 
One Chase Manhattan Plaza 
New York, New York 1: 3 
n = 

Dear Sirs: 

"ho captioned arbitration apparently has proceccod 
from the 1 ef writs t to 1 letter writing stace, and w 
axo in x c7 a copy of Messrs. Kirlin, Campbell & Keating's 
letter dated 32. Gary J; A93. 

Owner's attorneys co int on chartorer's inability to 
produce the pipeline conj any' rocords as to other incidents, etc. 
If the entire Pacific Fleet went Gown in Drift River a week before, 
it vould have no be ng on ie ice conditions prosent when the 
BENNINGTON was proc ling to ang at the loading plotfora. 

Owner's attorneys cuote a portion of the information 
contéined in U. 6. Coast Pilot 9 submitted by charterer, such portion) 
1 - 1 . ነ ዒ 5 tc nv - 1*4 7 1 f 337,» ሜ ነ” > < eds 
dealing with the hcac of 3 and the uso of icebreakers at 
that location. The complete information Furnished in U. 5. Coast 
Pilot 9 clearly sets forth the ice conditions and tide conditions 
for the entire inlet thet would ር anticipated in proceeding to and 
at the location of the loading platform. 

Qmerts attorneys comment on the fact that excerpts fron 
tho 1974 Annual Supplement of U. S. Coast Pilot 9 were submitted. 
No 1968 or 1959 Annual Suppl mk was available, bui the 1974 
Supple ont cites the Notices to Mariners issued in prior years, 


the 


not 


.linclu23ing loc 
contained, 


published April, 


ation 
only 


in 
1969, 


of the Drift Fiver termina 
mariners referred to 


is A prior thi 


le 


detai 
ነርንኒ ጊ ር:.› 


to ይሃ 


no 


but to such tice suc 


1 
Owner 
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Owner comments “hat when inquiry was made as to ice 
conditions, the platform personnel did not launch a heliconter. A 
better sugcestion wovld "ግ to have 1 n for tho BENuINGvTOZL'S 
master to look outside his win: le 


sno LOTTIE 
MENDIS ex MOUN' 


By; John J. Sullivan 


JJS:dc 
cc: 


UNITED STATES DISTRICT COURT 884 
SOUTHERN DISTRICT OF NEW YORK 
-፦ ` _ - - - - - - - — - - - - - - E - - -X 


CHAS. KURZ & CO., Owners of the 
S/S BENNINGTON, 


| 
| 
| 
| 
| 
| 
| 


Petitioner, | 
and * REPLY AFFIDAVIT | 
UNION OIL COMPANY OF CALIFORNIA, ١ 75 Civil 2764 (KTD) 
Respondent. : 
vu dc que Kuy. 1 S eS عار عد‎ መዳር 


STATE OF NEW YORK ) ነ 
) 88.3 
COUNTY OF NEW YORK ) 


` 


JOHN J. SULLIVAN, being duly sworn, deposes and says: 
This affidavit is submitted in opposition to the motion 
of petitioner to confirm the arbitration award, and in reply to 


petitioner's affidavit in opposition to respondent's motion to 


vacate the arbitration award. : 
1. Petitioner asserts that respondent's second, third, | 


fourth, sixth and seventh grounds for vacating the award are 


"re-arquing the facts and testimony that were presented at the 
several hearings before the panel’, (Petitionor's Reply Affidavit, 
p. 2). This is not the fact. The grounds are directed at the 
award, (and not the facts and testimony), in that the award 
granted a recovery for damages unrelated to the basis specifically 
stated in the award, for charterer's liability, (i.e., "violation 
of the Safe berth Clause in the charter party"), and arising away ! 
rom the "berth", despite a specific holding of no liability for 
damages away from the berth, (4.e., "the panel proposes to reduce : 
owner's claim by 10% to allow for some damage en route up river 
to the dock"); the award held charterer liable for a violation of, 
the "Safe Derth" warranty, in manifest disregard of the conceded 
absence of the legal basis for such liability  'i.e., "the 
failure to furnish [the master) with the pertinent provisions of 


the charter is indeed surprising"); the award held charterer 


E 894 
| liable for the presence of ice in manifest disregard of the 


| 


ሮቻችችች ወ made by the courts, and by the majority of the arbitra- 
i tors here, that this was in the contemplation of the parties, 
di.e., "Everyone knew she would encounter some ice if she was sent 
y 
i to Drift River in January"; the award implied a condition or 
፡ qualification to the contract at variance with the unanbiquous, 
ክምች terms of the charter party, i.e., "master's judgment 
shall control as to whether or not vessel proceeds in Nikiski or 
Drift River"; and the award precluded charterer from submitting 
proofs or argument as to an issue, proposed for the first time in 
the award, after hearings were concluded and briefs submitted, by 
implying a condition or terms to the charter party, i.e., "the 
majority of the panel feel that the wording in Clause No. 53 
implies that the vessel 's to qo through ice if it seems 
practical . . . ", (pp. 16-23). 

2. As to the ground asserted for vacating the award, in 
that th^ award was rendered after the time provided for under the 
applicable rules had expired, netitioner states "This would not 
constitute grounds for vacating the award under Title 9 and prior 
decisions of this court", (Petitioner's Reply Affidavit, § a) on 
p. 2). The Rules of the Society of the Maritime Arbitrators, Inc., 
to which by agreement, the arbitrators are bound, set forth the 
conditions under which tne present arbitration i:s conducted. The 
arbitrators failed to conform to those rules in rendering the 
award after the time required. The parties may properly spell out 
‘the conditions under which the arbitration is conducted and the 
limits of arbitrators' authority. Where the arbitrators breach 
the conditions, they have exceeded their power, and there are 
Ci ar grounds under Title 9 aud prior decisions of this court to 
vacate an award where arbitrators "exceed their powers". 

The exchange of letters between counsel, following the 
submission of final briefs, (discussed under (b) on p. 2 of 


Petitioner's Affidavit), in no way effects the obligation assumed 
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by arbitrators to render an award "in no case later than 90 days 
from the receipt by arbitrators of the last evidence, transcript 
or brief . . . ". Arbitrators were in receipt of the "last 
evidence" at the time of tho final hearing on December 17, 1974, 
and the last "transcript" shortlv thereafter. At the time of the 
final hearing, arbitrators set forth the conditions for the sub- 
mission of briefs and answering ኮፓኒር ፻5 by attorneys for the 
respective parties. This was done -- the last "brief" was sub- 
mitted on or about February 25, 1975. Then, on February 27, 

1975 counsel for owner sent an unsolicited letter to the arbitra- 
tors, (Exhibit VI annexed hereto), and attorneys for the 

Charterer responded thereto, noting that the “arbitration apparent- 
ly has proceeded from the brief writing stage to the letter 
writing stage . . . ". The time for arbitrators to render their 
award commenced to run when the last brief was submitted. ‘The 
applicable Rules make no provision for a "last ietter". If they 
did, anyone could keep open the tine for tho rendering of an 

award through all eteraity by the simple device of writing an 
unsolicited letter to tho arbitrators. 

As to Point (c) on p. 2 of the Petitioner's Reply 
hffidavit, respondent was "prepared" to waive the time limitation, 
"Xhibit IV, Respondent's Affidavit in Support of Cross-Motion), 

but as petitioner notes, "that was not necessary as the arbitra- 


tors all m^t and came to a conclusion". 


Also, at page 2 of Owner's Reply Memorandum of Law, an 
excuse is suggested for the delay in rendering the award in that 
"there has been a poriod of time when one of the arbitrators 
appointed by the charterers was hospitalized". The fact is the 
matter just dragged on and on. There were three relatively short 
hearings, (Owner's Petition, Paracraoh 5), and thereafter, a 
Meeting of arbitrators, that extended over one and one-half years. 


The charterer did not contribute to the delav -- "The defense did 
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not present any witnesses or evidence", (Award, p. 2), although 
this did not deter the majority of arbitrators from awarding 
interest for this period. The difficulty in agreeing on a date 
when arbitrators could meet apparently was that the Chairman only 
came to New York a few days a week, and owner's arbitrator was 
absent in Florida. Finally, on March 26, 1975, a meeting of the 
p was scheduled for April 29, more than a month later, (Exhi- 
bit VII, annexed hereto). The arbitrator, `. Stam was hospital- 
1 »efore April 29, but left the hospital ir ti መ= €J Jr the 
April 29 meeting. 

3. Respondent's further ground for vacating the award 
is not that the Thairman of the present panel, who was named by the 
arbitrators selected by owner and charterer, "had served on a 
panel involving other parties and other issues but by coincidence, 
involved vessel at Cooke Inlet", (Petitioner's Reply Affidavit, 
p. 3). Respondent's objection is that it also involved the same 
loading platform that the Chairman here held to be an “unsafe 
berth". Petitioner states "nothing in the award of the other 
case . . . . indicates that the same terminal was involved", while 
carefully avoiding any suggestion that it was not involved. 
Deponant is advised the vessel proceeded to the loading berth 
here held to be "unsafe". It is not "shocking" for an arbitrator 


to have ",reconceived ideas", and, in fact, respondent does not 
claim he did. However, respondent asserts the facts that might 
give rise to preconceived ideas should have been made known. This 
is a "circumstance" which clearly should have been disclosed under 
the Rules governing the arbitration. 


Petitioner notes resvondent neglected o ru ntion that 
the panel viewed a color motion picture film taken by the pilot 
on the voyage in question showing the loading facility and the 
vessel anc c terrible ice conditions", (Petitioner's Reply 


Affidavit, p. 3), "we docked under", (Pilct's deposition, p. 31, 


(11. 11-25), thereby deliberately and needlossly exposing the vessel 
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to damage by ice, for to mention this would, of course, be to 
"reargue the facts and testimony". i 
4. In Owner's Reply Brief, it is stated "three bases 
were presented evidencing the jurisdiction of this court to so 
confirm the award and make it a judgment of the court. The 
charterers have apparently conceded the validity of these three 
bases . < o ", (Renly Brief, p. 1). It is not too clear what 
petitioner's noint is, but it should be noted various details 
wore agreed on at the time of the first hearing. It was agreed 
the arbitration would be conducted pursuant to the Rules of the 
Society of Maritime Arbitrators, Inc., (Exhibit VIII annexed 
hereto). Aiso, petition r states the parties "entered into a 
charter party bv wh respondent warranted a safe berth on the 
merits t'e lc: is zl عاق‎ that in this day and age a charterer's 
warranty of a safe berth is absolute", (Petitioner's Reply 
Affidavit, p. 2). The warranty may be absolute, but not if it is 
modified. At the ouí-^^t of the present dispute, petitioner 
tryraished respondent with an opinion by petitioner's counsel, 
Mos irs, Krusen, Evans and Byrne, dated February 3, 1969, stated 
in part: 


ur 


Liability in this case must be determined 
uncer tho 'Safe Berth' Clause, except 
to the extent that it is modified by the 


Ice Clause." (Fmphasis added.) 


Mere, the warranty was not absolute, and respondent denied the 
vessel "was damaged by reason of the wronaful direction of the 
charterors to proceed to an unsafe loading berth and port". 
Petitioner's reliance on the effect of the Ice Clause was con- 
firmed at the outset of the first arbitration hearing: 
"MR. SULLIVAN: . . . » + It is the charterer's 
position that the Ice Clause of the charter 
party (here) controlled. 


MR. REYNOLDS: That is part of your defense? 


MR. SULLIVAN: Yes . 4 + * (06. S) Exhibit XIX, 
annexod horeto). 


r 


dispute", 


4, 


e 
A. 
In the award, arbitrators note the ice Clause as being one of 


in the charter party particularly bearing on the 


(Award, p. 2), and that: 


"The charterer hased his defense on 
Clause No. 53, (the Ice Clause) . e . 
(Award, p. 2). 


Owner's counsel confirmed the "Safe Berth" Clause did not stand 


alone, noting in his opening statement at the first hearing: 


"MR. SOMMER: . . . . The charter party, 
which is of course the agreement between 

the two parties, contains two clauses which 
I am sure you gentlemen will peruse more 
thoroughly than right now, but the one that 
I call to your attention is “lause 28, which 
deals with the safe berth and, finally, the 
Ice Clause which s a Clause 53. 


I am d "ec ing you particularly to the 
Ice Clause since I know you gentlemen know 
what a Saf. Berth Clause is . . , " (p. 9) 
(Exhibit X, annexed hereto.) 


* * * * 


MR. SULLIVAN: Basically our emphasis, as 
indicated, will be directed to the fact that 
well aware of the ice conditions, that the 
pilot nevertheless proceeded into them and 
under these circumstances, that the Ico Clause 
of the charter par: y will control and that 
under the provisions of the Ico Clause, the 
charter should not be held liable. 


MR. SOMMER: That is the issue . . . , " (p. 13) 
(Exhibit XI, annexed hereto.) 


The "Safe Berth" warranty was not "absolute", but was modified 
by the Ice Clause of the charter party. 
It is respectfully submitted that the cross-motion of 


respondent should be granted. 


Sworn to before me this 


| day of July, 1975. ENG 


tpt as 


COPY 


KIRLIN, CAMPBELL & KEATING 94A 


ONE TWENTY BROADWAY 


NEW YORK, N.Y. 10005 


Exhibit VI 


February 27, 1975 


78224 
Mr. John Murray Reynolds 
l7 Battery lace 
New York, New York 10004 


Mr. Arthur E. Ferris 
47 Winchester Drive ; 
Manhasset, New York 11030 den Ó ١ 
5 t. Georre Te Stam 

c/o Bunge Corp. 

One Chaso lanhattan Plaza 
New York, New York 10005 


Ro: S.S, BENNIEGTON/ 


ARBITRATION ve / 
/ 
Dear Sirs: / 


We are ín receipt of charterer's answering 


Memorandum, together with a copies of the only 
documents the charterers have submitted in this matter. 
We feel that some comments should be made to the Panel 
on these documents. 
Apparrently, the reason why the charterers 
have not submitted documents or provided any evidence 
at all concerning their berth at Drift River Terminal 
46 because counsel could not obtain any such information. 


The Panel, of course, is free to draw any inforence it =e 


wishes. 
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With respect to those documents submitted, we 
wish to cal) the Panel's attention to pages 3a through d 
which are a general Gescription of the Cooke Inlet area, 
It should be noted that none of these pages refer specifically 
to the terth at the Drift River Terminal, It states in 
part; 


"During a severe winter or after 
a considerable period of severe 
cold, full-povered vessels could 
probebly reach the head of the 
inlet, but because of the heavy 
masses of ice floating in the 
strong Currents, would find it 
impracticable to dock without the 
aid of an icebreaxer," 

The Panel will recall that the BENNINGTON arrived 
at the loading platform in January of 1969, and that the 
platform 48 not located at the head of the Inlet. In 
ediition, it would seen that were an icebreaker necessary 
to assist the BENNINGTON in docking, at Drift River 
Terminal, the Pilot, who knew the area, would have called 
for one. It also appears that the encouraging words of 
the personnel at the Platform would have belayed any 
contemplation “hat the assistance of an icebreaker was required, 

We also wish to call the attention of the Panel to 
page 4a of the docunents submitted by the charterers wh ch 
W&8 pullished by the United States Coast Guard in the 
January 1, 1974, repeat 1974 Supplement to United States 
Coast Pilot 9 which 4s some 5 years after the incident 
in question. This appears to be the first time that this 


publication dealt at any length with the Drift River Terminal, 
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The Notice to Mariners referred to as "NM-15/2150/69", a 
copy of which 15 attached, published in April of 1969, 
shows that the terminal owners, one of whom is this charterer, 
now providcs lights to define the extroneties of the terminal 
facilitics. It made no menticn Of: ..&t precautions were 
taken to cnaure the safety of vessels docking thers. 

We also call your attention to page 4a of charterers 
gocumens which states in part; 


"208 helicopter deck,..are on the 
platform. ፣ 


The ponel will recall that no such facility, 
which ray have aided the BENNINGTON in January of 9 
by providing information as to ice conditions, further 
away thun the nine miles the platform personnel could ece 
down the channel- was not available, lt 28 open to 
inference that as a result of the experience of the 
BENNINGTON and other vessels, this service was provided. 
Charterers documents are damaging to char.orer, 
Very truly yours, 
KIRLIN, CAMPBELL & KEATING 
By Coup mA ut. 
HVHtyc 


cc: Monces & Mount 
Attention: John J. Sullivan, Esq. 
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P 
March 26, 1975 


P d 


Capt. Coorze T. Stan 
iunge Corp. 


One Chase Manhattan Plaza PENNINGTON 
rew York, N. ¥. 10905 Arbitration 
hr, Arthur U. Ferris 

47 Winchester Lrive z 


Fanhasseget, "ew York 11030 
Gentlenon: 


With referonce to our letter dated 
yesterday resardin: the arbitration above, 
1 re;rot that I was ristaken in my belief 
that the Avril 29th date war for an actual 
hearing, In fact, it 1a Rinply a meetin: of 
the arbitrators and wae not intended for tte 
lotter to be addroased to tho attorneys in- 
volved, 


The date renaina as proviously stated, 


Veryytrulg yours, 


/ 


eo, 


hn M.e “Meynolde 


41: 2 th J 
CC: xesara; 

Hohn j, Sullivan 

nendega ኒ mount 

27 «villian Street T0 R"R—TWV 
ew Yori: 5 X. Y. LN ILU C 


T 
Richard '1, Sommer > 
Lirlin, Canpbell & leatine 
120 Uraadway | 
ew York, i. Y, 10005 "nives d 


r... 


om 


wxhiniy VIII 3 
98A 


So, I have h ' business declings with both of 


'l 


( 


thea but I ^ semi-retired now. I have no 
business donlin:8 with them at the present tine 


and no connection with then. 


MX. STAM: Unless a certain arbitration 
involving either or both of these principles, 
I do not ° ak I ever had any dealings with 
eitner of them, 

MA. REYNOLDS: That does not count as a 
bi “ 5858 dealing. Arg both Counsel egreenble 


—— 


this arbitration bo conducted wider the Society 


of. flaritime Arbitrators? Yes. ie you wish the 


arbitrator sworn? 

Mie SOMER: We will waive it. The arbi- 
trators are naturally concerned about 
payment of tueir fees to the sun, 

Mie REYNOLDS; Are you gentlemen in position, 
on ከ6:.832 of your principles, to guarantee the 
arbitrator's fees? 

MR. SOMMER: Yos, we are. 

MR. SULLIVAN: Yes. 

Wi, REYNOLDS! he have a submission agreement 
here which we had sonetime ago which I assume 


45 still in effect, signed by Mr. Rop (phonotics), 
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, 99A 
65 improper ‘ort end berth. 

MA. SO IH: I think it 1s clear that in deny- 
ing it, that you have a different vorsion of whet 
occurred, I don't think there is any problem there, 

HR, STAM: This is, of course, your defense, 
The question is do tio chartereraB have a counter 


Claim against the owners, 


MR. SULLIVAN: No counter-claim., It is the 


— » 


< Charterers position that the ice clause of the 


charter party were controlled. 
JMR. REYNOLDS: That is part of your cofense? 


س 


—— — — — 


MR, SULLIVAN: Yes. I was just concerned in 
te v 


—— 


that it wasn't spelled out in the submission agree-= 
nent. 

MA, SOMMER: Yes, just that we have no mig- 
understandings here, there are, I believes, not 
only no counter-claíms but certain other clains 
which nay be apparent. Let's say dead freight or 
detention time end all that. The parties have 
resolved these difficulties, In otuer words, the 
charter, I think, oxtended tie charter for a couple 
of years end rede come kind of arrangonent. So, 
except to the iosus of the donare to the vessel, 


caused by ice, there aro no other irsuos before you 


HOPMAN GRANT / COURT STENOS LONG ISLAND Vell. 82161 NYC bieldstone 7 47 
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the most sev ro and heavy ico conditions, I think, 


that were c: oríonced,. The vessel had to so astern. 
Alna st the entire time, inorder to stay at tiie 
piatíorn, and durin, tiis time, eho sufferred 
considerable damase. She was holed, hor plates 
vere indented end owners will show 6 arbitrators 
by photographs end films tie conditions ad, of 
course, rep. > nad to be ande, wnat tis Ls all 
about is that owners want tha cost of tre repairs 


fron tno cnartercrs ‘The charter party, which ፏይ 


of course the agreement between the two parties, 


contains two clauses which I am sure you gontiosen 


መም -- 


will peruse more thoroughly than rignt now, but 


15 tne ono tat I call to your attention 28 clause 


I 29, which 69835 vitn the safe berth and, finally, 


1. | the ico clauso wich 45 a clause 53, 


c. uu u. س‎ 


| D 


I au direst: 16 you particularly 55 to the ice 


clnuss since I know you gentlcaon know wat a sale 


— — - 


berth clauso is. The facts as owners will Show, Wi 


that tae pilot was willing and did take the vessel 
"T into Drift River. The charterer never asked to to 


diverted to cnotnor port aud Wat tie ice condiític 


^" at tuo time tie vossel proceeded ticreto, were not 
2 apparent, That tuore wasn't any difficulty until 
HORMAN GRANT / COURT STENOS LONG ISLAND Wiis 8.2181 N Y ( | دس ازول‎ 7 
— s w TE ———— 
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incicatac, wi'” Le directod to vao fact taat well 


gware of tho ico conditions, that tic nilot nevertlig= 
k abate - 


less proceeded into ties and uuder tuese circu 


— 


— 


stances, tnnt the ice clause of the charter party 
ሐሬ 9 


will control and that under the provisions of tho 


n» 


ice clause, the charter should not be held liable, 


LE (mS et 


¿“le V. يذ‎ “መኔ That 45 ti: ç is3ue, I uilnk we 


would liie to Zo on since wa have Mr. Webber here 
today. Taking it, perhaps, not in correct order 
ith that portion of it, but at lcast we want to 
got to his portion of this case enu 1f you like 
ፍዕ awear the witness, wo will go zracad and put hia 
on. 
THEODORE Le WEBBER, residing at 
14071 Shirley Street, westzluücstor, Califoraia, 
having been first duly sworn, was ር:ኤ8:51)9ዜ and 
testified as rollows: 
EXAMINATION BY 
Mie SOLAS 
Q Will you tell us your name, pleas? 
Theodore D, nebber. 
G Dy whom are you prescatly ozployod? 
Keystone Shipping Company. 


Q Waat is your position with Keystone Shipping? 
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DIGBY 4-7100 


July 8, 1975 


Honorable Kevin Thomas Duffy 
United States District Judge 
United States Courthouse 
Foley Square 
New York, N. Y. 10007 

Re: Chas. Kurz & Co., Owners of the 
S/S BENNINGTCN and 

Union Oil Company of California 
75 Civil 2764 


Dear Judge Duffy: 


We represent 
on the cross-motion in 


of arbitrators. The motion, 
had been adjourned to July 8, 


Respondent Union Oil Company of California 
the captioned matter to vacate the award 
initially .eturnable on June 24, 1975, 

T9754 
Petitioner's sffidavit and memorandum in opposition t 
nespondent's tion was served on July 3, 1975, and a reply 
affidavit and memorandum was prepared bv us on behalf of Respondent 
Thereafter, attorneys for Petitioner served an amended affidavit 
and memorandum on the afternoon of July 7, 1975. 


Petitioner's amended affidavit and memorandum are 
generally the same as those initially served. However, it should 
be noted that comment is mado, in the first 
of Respondent's reply affidavit, to the 
"(Petitioner's Reply Affidavit, S a) 
applies to the last sentence of t 

of Petitioner's affidavit. 


contained in 
That comment now 
full paragraph on page 2 


Statements 
On 5. 217. 
he second 


Comment is made, at the bottom of page 2 of Respondent's 
reply affidavit, to the statements "(discussed under (b) on page 2 
of Petitioner's affidavit)". That comment now applies to the 
full paragraph on page 


2 of Petitionor's affidavit. 


ፉቱ! + 
third 


the first full paragraph on page 3 of 
to “point. (c) on p. 2 of the 
That comment now applics to 


‘omment is made, in 
Responde: s reply affidavit, 


Petitioner's repiy affidavit". thie 


fourth fuli paragraph on page 2 of Petitioner's reply: affidavit. 
' pos ym 
ች ረ EN 
ና መ 
' wat š 
z f F 
Eur E. 
^ H 
o À . uM 
M % ` ፍጭ ; 


full paragraph on page 2 


> 


Also, the second full paragraph on page 4 of Petitioner's 
reply memorandum was initially set forth as a quotation, and 
Respondent refers to this as a quotation on page 6 of its reply 

. memorandum. The statement in Petitioner's amended memorandum is 
no longer in quotes. 


Exhibit A, annexed to Petitioner's affidavit, an article 
by a "pipe line planning associate, Mobil Oil Corp.", not a party 
to the present dispute, was not attached to Petitioner's initial 
affidavit, and has nothing to do with ice conditions encountered 


= a م کیت‎ ie am. 


‘ 


by the BENNINGTON at Drift Piver on the voya in question. 
3 acr Respectfully, 1 
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ITED STATES DISTRICT COURT 4°6A ; PT PT. 
OUTHERN DISTRICT OF NEW YORK #ሥፖ #/- 7%, Vos 


SHAS. KURZ & CO, , Owners of the š 75 ivil 2764 (KTD) 

S/S BENNINGTON, 
š PROPOSED ORDER 

Petitioner, DGMENT CONFIRMING 
: TION AWARD 
-and- : 

. س‎  —c D 
: — — 
. 7 ላራ 


n ም 
. * 0 — ጊ ‹ ሠም 
n 923 4 3^ - ~) 95 > RA eee dine Ao ው x E? a 
The Petitioner Chas. Kurz & Co., having moved-to-cónfir 
the award of arbitrators dated May 20, 1975 annexed to the 
T 1 -3 arsin ገ ` Dac ` 7 ሥነ hatrin ምነ ሚቺሚ ያ“ - E 
Petition herein, and the Respondent having moved to vacate the 


> 3 aera + ane c SS Sm ምሥ ገ ገፐግ P hatri - ፦ ፦ Tmo جو‎ ገ 
said award, and memorandum orders having been made on November 10 


yar ` 5 an "s T, . لس‎ — ca f a 3 ` ቺ x S መ 22 ሩ 
1975 by Honorable Kevin Thomas Duffy, United States District 


5 5 ' ~ tine m. Š s. k. udis ew dis —(€— - 2 neg ^ ^ , 
Judge, granting the motion to confirm the award and denying the 
motion to vacate tho award, it is accordindly 


ORDERED that the said. arbitration award dated May 20, 
1975 be and is hereby confirmed, and it is further 


ORDERED AND ADJUDGED that Petitioner Chas. Kurz ይደ Co. 
recover from Respondent Union Oil Company of California the sum 


of $595,395.90 plus interest on this sum at 5£.per annum from 


“lp 


Marcn 2 1969 to February 15,.1975 as awarded,.amounting in all 


to the sum of $771,241; 63 with interest thereon according to iaw 


from the date the judgment 55 ent- red until paid: aei SE M 
Dated:' New York, Now York y = fa 3 
© November 7 5 KS ES e : 
, uf" 3 4 =>. - 
i A We 
T — 
levin {hemes Dalty 


Da... 7 


Judgment entered November //ሆ" ) 1975 
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UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW 


SNE w [| [ [ | [| [| | | 0001 5 
CHAS. KURZ & CO., Owners of the : 
S/S BENNINGTON, 79. Civ 
Petitioner, 
~and- | NOTICE 
UNION OIL COMPANY OF CALIFORNIA, 
Resvondent. 
————————- Se کے عه تيه‎ its i d ہے کے‎ ወዱ መፀ i quo en متت‎ ወው مب کے عن عن‎ እሮ 


NOTICE is hereby given that Union Oil 
California, respondent above named, hereby appe 
States Court of Appeals for the Second Circuit 


granting petitionor's motion to confirm the arb 


entered in this action on the 10th day of November, 


from the order denying respondent's motion to v 
tion award entered in this action on the 10th d 
1975, and the judament entered on said orders o 


1975, 


975 MENDES & MOUNT 
Attorneys for 


Dated: New York, N.Y. 
1 


By : : 


١ B 


27 William 
New York, 
344-7100 


il 2764 (ZTD) 


"T anor 
OP APPZAL 


Company cf 

als to the Unitcd 
from the order 
itration award 


1975, and 


om መመ መጻ ..— መጠው ‹ጨ- a 


OR EGE  —À—— e 


acate the arbitra- 


ay of 


EE 
November, 


n November 18, 


2 3 
Respondent 


እ Member of the Firn 


Street 
N. Y. 10005 


